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Pertinent Dates in the Proceedings Below 


The Order for Proceeding was issued on January 7, 1965. 


The hearing commenced on February 1, 1965. 


The hearing was recessed from February 12 to February 17, 


1965. 


The hearing was recessed from April 30 to May 6, 1965. 
The hearing was recessed from May 6 to June 21, 1965. 
The hearing was recessed from June 22 to July 7, 1965. 


The Hearing Examiner’s Initial Decision was issued o: 
1966. 


n June 29, 


Petitioner’s application to the Commission seeking review of the 
Hearing Examiner’s Initial Decision was filed on August 16, 


1966. 


The Findings, Opinion and Order of the Commission 
on December 13, 1967. 
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TRANSCRIPT OF HEARINGS 
Proceedings on February 1, 1965 


Mr. Schuchert (Counsel for Petitioners) | 
** * : 

[27] The first of these motions is a motion for an order to have 
the Staff return the books and records of Strathmore Securities, to 
suppress them as evidence, and for a postponement of Deecee 

Hearing Examiner Feiler: And that’s all? 

Mr. Schuchert: And in that connection I have a Be or mem- 
orandum, that goes with that. 

Hearing Examiner Feiler: All right. 

Mr. Schuchert: The second motion, which I will [28] discuss 
later, is a motion for a more definite statement of specified matters 
of fact, under Rules of Practice 8(d). 

Hearing Examiner Feiler: These are quite voluminous ‘papers. 
Why don’t we take a little while to look them over, and then listen 
to your argument. i 

Mr. Schuchert: Very well, sir. : 

Hearing Examiner Feiler: Have you given copies to al counsel? 

Mr. Schuchert: Yes, I have. | 

Hearing Examiner Feiler: So all the counsel have it. | 

How about taking about twenty minutes now, until about ten 
after three? By that time I will have familiarized myself,|and we 
will be ready to go ahead. © | 

Are there any other motions that are going to be presented 
today? 

I don’t hear any. 

So I will make my ruling and we'll decide what to do next. 

We'll take twenty minutes. 

(Recess) 

Hearing Examiner Feiler: On the record. 
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Let’s proceed with the motion. 

Mr. Schief [Counsel for the Division of Trading and Markets]: 
Mr. Examiner, I haven’t had an opportunity to finish reading this. 

[29] Hearing Examiner Feiler: ' All right. We will stay in recess. 
When you are finished and are ready to proceed, let me know. 

Mr. Schief: I won’t be much longer. 

Hearing Examiner Feiler: Well I won’t push you on this. 

We'll be off the record. 

(Recess) 

Hearing Examiner Feiler: On the record. 

Now, Mr. Schuchert, is there anything further you want to say 
about that motion? Let’s take first the motion for return of books 


_ and records, and, to suppress evidence, and for postponement of the 


proceedings... . 
Mr. Schuchert: Yes. The first motion, Your Honor, all grows. 


‘oh out of the same set of facts and circumstances. We believe that it 


would be basically unfair, and fundamentally unfair, to require Strath- 
more Securities, and certain of the other respondents whom I rep- 
resent, to be required to proceed in these hearings when the books 
and records—which I see here in the hearing room—have been in the 
exclusive custody and control of the Commission for, in some cases, 
as high as one year, and, in other cases, eight months. 

Legally and in the law the Commission is not entitled to with- 
hold these books and records. The only [30] -way they would have 


been entitled to withhold them is if they would obtain an appropri- 
~“vate-order from some court or: other administrative ee: ae <= ’ 
>: authority of impounding the records. =: KIN Hea AFA 


Now the order for proceedings in this case, under the See 
tinent paragraphs, being (d) and (e), set forth charges involving the _ 
sale of unregistered stock by registrant, Strathmore Securities, involve 
violation of the anti-fraud provisions by Strathmore Securities, relate _ 
to matters and transactions which were not reflected on the books __ 
and records of Strathmore Securities Corporation; and all of these 
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matters taken together are such that it is absolutely impossible for 

Strathmore Securities, or A. H. Turner, Jr., the officer of that com- 
pany, or their salesmen, to enter a proper defense in these proceed- 
ings. 
Fundamentally the Commission is not entitled to these records. 
They have been wrongfully withheld. 

Now it is true that prior to the time that Mr. A. H. ‘Turner, Jr. 
was called to testify in the private investigation we made complaint 
about the fact that the records were not available, and Mr. Schief 
did cooperate by, I believe, making them available in this room or 
some similar room in the Federal Building for designated hours, for 
a designated period of time. The people that we appointed, and 
who worked for us in attempting to study [31] these records and 
make our investigation—it resulted in their throwing up their hands 
_ and saying “It’s impossible for us to do any type of a job where we 
are bound to do it during designated hours, where we cannot coordi- 
nate it with other information in the other records of Strathmore 
Securities Corporation, and where a member of the Staff is present.” 

And I have made demand for these records on several occasions. 
I last discussed this in Washington and requested—oh, I’d say two 
weeks ago— that they be returned. I was told at that time that they 
would not be returned, but that some arrangement aes ‘be made 
similar to what had been made before. 

’ This is totally unsatisfactory to me and to my clients. And I 
think it would be fundamental denial of due process in this case to 
allow the Commission to go ahead, and the Staff to proceed to pre- 
sent its case, where that case depends upon transactions that are and 
are not reflected on those books and records, and have those books 
and records covering complicated and myriad transactions only avail- 
able to us at the time of cross-examination. 

Now the books and records were procured under an ——— 
whereby members of the Staff signed releases or receipts Stating that: 


Xr 
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[32] “As per agreement between J oseph S. Schuch- 
ert, Jr. and Alexander Brown, Regional Administra- 
tor, Securities and Exchange Commission, Washing- 
ton, all Strathmore Securities, Inc. records are to be 
returned no later than thirty days from the date of 
receipt.” 

And that we are here today, in some cases a year and in other 
cases eight months later, attempting by order in these proceedings 
to get these records, I think supports our claim that those records 
were obtained improperly and through misrepresentation. I think 
the basis upon which they were obtained, under a representation 
which has turned out to be a misrepresentation, is sufficient ground 
for asking for suppression of that evidence. 

Now finally, inthe event that the Hearing Examiner or the 
Commission enters an order requiring that these books and records 
be turned over to us;'I believe that we are entitled to some reason- 
able period of time to study these books and records. After all, the 
Commission has had them a year and has called several hundred wit- 
nesses to prepare their case. We have not had these records available, 
and we require some reasonable period of time after we get the books 
back in order to proceed with this hearing. 

That’s all I have on this one motion. 

[33] Hearing Examiner Feiler: Mr. Schief? 

Mr. Schief: Again, Mr Examiner, being served with this motion 
no more than an hour and twenty minutes ago, and having only spent 


» care ‘twenty’ to-twenty-five minutes reading it:and attempting. to prepare 
‘an adequate answer to the many, many statements that Mr. Schuch- 
‘ert and his client have made in that motion, I will make some feeble 


attempt to meet all of these statements. 

I must say at the outset, however, that I am rather shocked that 
a motion of this nature, on the grounds that it states, has been filed 
in this proceeding. 


r ¥ ane 
uA 
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First I would like to say I believe Mr. Schuchert is clearly in 
error with his statement of the law when he says that the Commis- 
sion has no authority to obtain records required to be kept by a reg- 
istered broker-dealer and keep those records in its possession auring 
the course of any formal investigation. I do not have the cases with 
me today, but I do intend to submit a memorandum on that point, 
if your Honor cares that I do so. | 

In addition to being clearly in error on the law, the presenta- 
tion of facts in this motion to suppress this evidence, and for an 
order to return the books and scores is flagrant absent of many, 
many facts. 

Mr. Schuchert talks about a 30-day arrangement that he has 
attached a copy thereof to his motion as ; [34] Exhibit A, and down 
at the bottom he says—it states, as per agreement between Mr. 
-Schuchert and Mr. Brown, that these records will be returned, after 
thirty days, by the Commission. I am sure when Mr. Brown author- 
ized Mr. MacMillan to sign that receipt under those terms, Mr. Brown 
had every intention of complying with that request under a gentle- 
men’s agreement with Mr. Schuchert, as an attorney at the bar. 

However, Mr. Brown fully knew that all he had to do was issue 
a subpena duces tecum at that time, and we would have those rec- 
ords. But attempting to cooperate with Mr. Schuchert, he author- 
“ized Mr. MacMillan to sign that agreement with every intention that 
we: would review those records and try to get them back to Mr. 
Schuchert and his client within thirty days. 

~ Now remember this: that these records that were tamed over 
were not current records, were not records that Mr. Tumer and 
Strathmore Securities needed in its everyday operation. And that 
has never been alleged ever by Mr. Schuchert. However he says he 
‘had at the back of his mind that he would need to use these records 
because of the prospect, as he says, the prospect that there would 
be proceedings instituted as a result of the Commission’s investiga- 
tion. 


JA6 


So ’way back in February of 1964 Mr. Schuchert and his [35] 
client, one year ago, were very much concerned with whether or not 
there was going to be a proceedings. And certainly everyone here> 
realized that in order to come to that conclusion Mr. Schuchert must 
have had substantial discussions with his client, Mr. Aullie Turner, 
Jr., and others. 

After the thirty days expired it came to the Staff’s attention, 
Mr. Brown’s attention, that we would not be able to comply with 
that request of thirty days. And there were some discussions with 
Mr. Schuchert that we would not be able to comply with that request. 

Mr. MacMillan and Mr. Stewart spent some time, and were con- 
tinuing to spend some time, in the offices of Strathmore Securities. 

At the time that Mr. Schuchert was informed that this request, 
‘or that at least there had been no decision to return the records 

. because.of the inability to fully review them by that time, thereafter, 
on or about August 14, 1964, a subpena was issued to Mr. Auldus 
Turner, I believe in his capacity as president of Strathmore Securi- - 
ties, requiring his appearance on September 2nd, 1964 in order to 
testify in the course of the formal investigation in the matter of 
Strathmore Securities and L. F. Popell. 

Mr. Schuchert, after receiving that subpena from his client, tele- 
phoned Mr. Brown at the Washington Regional [36] Office, and 
made arrangements to postpone the interrogation of Mr. Turner so 
that he would have an opportunity to familiarize himself with the 
‘records. ‘And I am going to read to you Mr. Schuchert’s statement - 


-.a-om September 16th, 1964 ae the course of the enact inter- . 


“rogation of Mr. ‘Turner. © 
And this is the pertinent part, on page 6: 
“Mr. Schuchert: Yes, I do. 
_ “This hearing, or Mr. Turner’s testimony, was origi-- 
nally scheduled pursuant to this subpena for Septem- 
ber 2, 1964. At that time I requested through Mr. 
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Alexander Brown of the Washington Regional Office 
that the taking of Mr. Turner’s testimony be contin- 
ued for the reason that we required more time in order 
to familiarize ourselves and himself with (1) in gen- 
eral the various transactions in the L.F.Popell Com- 
pany, and, more particularly, the items which are set 
forth in your subpena duces tecum. Mr. Brown was 
gracious enough to arrange for a postponement until 
today.”—“‘today” being September 16, 1964. | 

Now pursuant to the arrangement for postponement there was 
no further arrangement because Mr. Schuchert and Mr. Brown evi- 
dently had made no further agreement on the return of the books 
and records up until that point. [37] There was no further arrange- 
ment for the return of the books and records under any sree 
conditions. 

So that on September 16, 1964 Mr. Schuchert aes that 
he and his client were unable to proceed with the investigation because 
they had no access to the records, which were broker-dealer records, 
in the hands of the Commission, the Staff of the Commission. And 
Mr. Schuchert requested further time—a further continuance; excuse 
me—for Mr. Turner’s appearance to testify in the investigation until 
he had had an opportunity to review those books and records. 

_ So that on September 16, 1964 I entered into an agreement, 
pursuant to Mr. Brown’s authority, with Mr. Schuchert, to make the 
books and records that you see here in this courtroom Hose avail- 
able in the room adjacent to this room. 

After asking Mr. Schuchert how much time he felt the would 
need, Mr. Schuchert, I think, stated—I can’t find it specifically on 
‘which page it is in this transcript, but he did state that he would 
need approximately two weeks, which was agreed to. : 

The Staff of the Commission then, pursuant to this agreement, 
pursuant to Mr. Schuchert’s statement—and, incidentally, that was 
in the presence of Mr. Turner—that he would need two weeks, the 
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Staff of the Commission [38] had one of its securities investigators 
obtain a station wagon, a government station wagon, place all these 
books and records in the station wagon; and bring them, pursuant 
to appointment with Mr. Schuchert, to the room adjacent to this — 
one. And they were placed in that room under instructions for that 
investigator to allow Mr: Schuchert or anyone he designated, to’ 
review those books and records during the hours that he requested; 
and if he requested the hours to go beyond the normal working hours, 
that it would be all right, however. the investigator should call me 
in Washington so that we could make whatever further SEER 
that we would have to with Mr. Schuchert. 
So that when Mr. Schuchert talks in his motion that these books 
and records were made available only on a restricted basis and a 
- restricted schedule, I submit that:that is.entirely incorrect... -.. 

“Now in addition to making’ these available; and keeping this 
securities investigator here in this room—not in the room where the 
books were—during the normal business hours, we realized from our - 
past experience in matters of this-type that we at a later date would 
probably be confronted with what we are confronted with today. ' 
So I instructed that securities investigator, Mr. Robert McGovern, to 
keep a list of the time spent by [39] Mr. Schuchert and his represen- 
tatives reviewing those books, since he was the gentleman who had 
requested that they be available. And I would like to read into the 
record at this time just the time that these gentlemen spent; notwith- 
- standing ‘their continued representations that they. needed so much: 


“ce ata time! to’ prepare Mr. ‘Tumer ‘to 'testify-in an investigation—the presi: a ea 


dent of a registered stock broker with the Commission. 

The first week that these records were available, the first eck 
that the records were placed in the next room: 

On September 28th, Mr. Darby and Miss Bishop spent one = toes 
and thirty-five minutes reviewing those records. 


@ 
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On the next day Mr. Schuchert himself appeared, being Septem- 
ber 29th, 1964, and spent twenty minutes in these two rooms. 

The following day, September 30th, Miss Bishop spent thirty- 
two minutes. 

And I want to point out to you that the 28th of Septembers is 
a Tuesday. We had made these records available, pursuant ‘to agree- 
ment with Mr. Schuchert, on Monday, September 27th, beginning 
at 9:00 o’clock—or 10:00 o’clock; excuse me—and I think there is 
a record in the file to indicate that. 

[40] So that on Tuesday, Wednesday and Thursday Mr. 
Schuchert and his representatives spent a grand total of two hours 


and twenty-seven minutes reviewing the records. They spent no time 


on Friday of that week. | 

The following week: On October 5th, either a Miss or Mrs. Stutt 
and Miss Bishop spent four hours and thirty minutes cencuens the 
records. 

The following a was Tuesday, October Gees me; not 


2 Tuesday; it was October 6th—Miss Stutt spent three hours and fifty- 


five minutes. 

.. So that during the second week they spent a grand total of eight 
So nd twenty-five minutes. 

On the third week, the third week beginning October 12th, no 


representatives of Mr. Schuchert’s staff, or Strathmore Securities, 


appeared in that room, although we had Mr. McGovern sitting in this 
room with the doors wide open waiting for someone to appear. 

-.... Then I called Mr Schuchert and said, that pursuant to our 
agreement, Mr. Schuchert, we expect to have your client, Mr. Aullie 


.Turner—Auldus H. Turner, Jr.; excuse me—appear here in Pittsburgh 


pursuant to the original subpena on October 20, 1964. And Mr. 


,.-Schuchert and Mr. Turner appeared on that day. And Mr. Schuchert 


opened the investigative proceedings on that day with a statement 
that he was sorry to put the government to that [41] type of trouble. 


_missed. __ 
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He appreciated the cooperation in making these books available, and 
he had come to the conclusion from his gathering of evidence in this _ 
case, and his knowledge of the case, and the complexities of the case, 
that he was going to have to advise his client to not answer any ques- 
tions on the grounds that they would incriminate him. 

Mr. Schuchert: I object, Mr. Examiner, to.an argument on the 
motion bringing forth an assertion that this man resorted to his Con- 
stitutional rights. I don’t think it is supportive of anything here that 
he is trying to urge in answer to my argument. 

Hearing Examiner Feiler: I think the only thing that we should 
do in this oral argument-is to avoid matters of evidence. The nego- 
tiations between counsel I suppose are all right, but I don’t want to 
get into what is in the transcript. That isn’t before me right now. 

.-And IT would say this: that whatever-is in the transcript—I- will 


-make a general statement, it always. has.to. come. in:somewhere in... 


the proceedings; that statements by counsel are not evidence, unless , 
there is agreement. 

Mr. Schuchert: I understand that, sir; but inasmuch as Mr. Tur- 
ner has taken no position in these proceedings, and hasn’t attempted 
to invoke any Constitutional rights in these proceedings, I think that 
Mr. Schief’s [42] mention of his taking advantage of his Constitu- 
tional rights in a private investigation constitutes a fundamental error. 

I think it is highly prejudicial to your Hearing Examiner; I think it 
will affect his ability to fairly and impartially judge the issues. And — 
oe ene Ge SE ee 


“Hearing eaves Feiler “Motion denied I. have already: com-» 
mented on that. 

Let’s go ahead and be as meee as we can, now. 

Mr. Schief: Beyond that— 

Hearing Examiner Feiler: The only question in what you are 
pursuing is, regardless of what happened in any testimony or arrange-° 
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ments, to what extent these books and records were made available 
or actually used. You were talking on that point; so let’s stick to 
that. | 

Mr. Schief: That’s right. Exactly. 

I will certainly comply with your ruling, Mr. Bima 

Going beyond that period of time, subsequent to making these 
books and records available and bringing them up for the three-week 
period back in September and October of 1964—and not in Novem- 
ber of *64, as Mr. Schuchert has stated in his motion; besides mak- 
ing them available to him at that point, besides Mr. Schuchert’ s state- 
ments all during [43] the investigation that he needed these books 
and records, when he left the hearing room on October 20th, 1964 
and until he appeared with Mr. Turner in Washington on January 12, 
1965, after these proceedings were instituted, we heard no further 
word that the arrangement that was made for Mr. Schuchert ito review 
those books and records in the room adjacent was not adequate and 
did not serve his purposes. 

On that day, January 12, 1965, in a conference in the Washing- 
ton Regional Office, Mr Schuchert did mention that he wanted access 
to the books and records again. Mr. Brown and Mr. Stewart told 
him that we would be more than willing, in spite of the cost again 
to the staff, and i in spite of what we considered a good faith use of 
those records when they were last made available to him, we would 
make them available to him again under the same conditions. 

Mr. Schuchert indicated at that time that he didn’t think that 
those arrangements would be satisfactory. 

And that is the first time that I knew that Mr. Schchert felt 
that those arrangements were not satisfactory. 

Now I point this out to you, Mr. Examiner, that in addition 
to making these books and records available, the amount of time 
that we have spent, and the effort that we have spent, and the cost 
of doing what the staff has [44] done, and in view of the apparent 

| 
| 
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lack of interest and the failure to notify us that the arrangements were 
unsatisfactory, I definitely believe that it is the eleventh hour in this 
case for Mr. Schuchert on the first day of hearing to come in to this 
hearing and say he has been wronged, and his client has been wronged, 
and that these books and records that are required by law to be kept 
by registered broker-dealers were not made available as he would like 
them to be made available. 

Obviously, Mr. Examiner, the Staff does not always agree with 
thoughts of Respondent counsel. And we felt—and we had no infor- 
mation to feel otherwise—that Mr. Schuchert was perfectly satisfied 
with this arrangement; because back in August he had agreed to it. 

Now on this basis my remarks are that Mr. Schuchert has 
presented no basis for a complete return of these records, and I am 
not sure from his motion whether or not he is asking for complete 
control and dominion of the records, but I am assuming that that is 
what he is asking for. I think he has shown no basis for that, in 
view of what has gone before. 

And I again renew the offer to make these books and records 
available in a room in this building which is suitable to Mr. Schuch- 
ert, or anyone, to review the records that he designates during the 
course of these proceedings. [45] But I do not believe that he has 
made a sufficient showing to return the records to his complete con- 
trol, or to postpone this case, or delay it any further, so that he can 
review these records. He has had the opportunity and he didn’t take 
advantage of it, back in October and September. 

And we believe that the best course of conduct, or course of 
orderly proceedings, would be to move forward in this case, and have 
these records available to Mr. Schuchert and his representatives dur- 
ing the course of the proceedings for their review. 

Thank you. 

Hearing Examiner Feiler: Is there anything further on this? 

Mr. Schuchert: Yes, I have something further, Mr. Examiner. 
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It’s inconceivable to me how Mr. Schief can spend a half an 
hour detailing how these records have been available to my client 
and myself when he has been sitting with the Commission, with some 
of them, for one year, and others for eight months. And we are the 
people who must defend the charges. ! 

Now he refers to this arrangement that I had with Mr. Brown 
as a request, my request that those records be returned in thirty days. 
As I interpret those exhibits, Mr. Examiner, that certainly wasn’t a 
request; that was an [46] agreement, an agreement that the Com- 
mission acknowledged when they signed those receipts. They stated 
they would return these records within thirty days. | 

If the staff of an administrative body of the United States Gov- 
ernment can’t be relied upon, above all others, to Siena with such 
a clear cut agreement, I don’t know who can. 

Now Mr. Schief knows—and let me first state that he has recited 
mostly the fact that for a period of a few weeks these records were 
made available in this room. They were made available, Mr. Exami- 
ner, for the purpose of preparing Mr. Turner to testify in a private 
proceeding; not for the purpose of enabling us to meet the charges 
of an order here for proceedings charging sales of unregistered stock 
in violation of the anti-fraud section. Notwithstanding that fact— 
and Mr. Schief failed to bring that out: he knows; he has the knowl- 
edge, as does Mr. Stewart, of the Commission; that we had engaged 
a Mr. Darby as an investigator in this matter; that Mr. Darby was - 
formerly a staff member of the Commission; that Mr. Darby came 
to Pittsburgh to embark upon this investigation and a review of these 
records, and he told me and reported to me that the arrangements 
under which they were deposited here, with someone from the Com- 
mission present, and with the other records of [47] the company 
down at Strathmore Securities, was not practical; that he could not 
work under those conditions. 

After the second week, Mr. Schief knows that Mr. Dacby had 
to terminate his work for us then because his wife was hospitalized 
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with an emergency operation, and we were unable to have the bene- 
fit of Mr. Darby’s services during a major portion of that time where 
Mr. Schief introduced time tables to show who was in here for cer- 
tain periods of time. 

Your Honor, I don’t know anything in the law—I think the 
Securities Act and the regulations say that a registered broker-dealer 
must keep available records for the inspection of the representatives 
of the Commission: that is the language of the Regulation and the 
Act. And there is nothing in the Act, nor do I know of any cases, 
which allows the Commission to come in, appropriate a broker-dealer’s 
records, keep them for eight months to a year, and then file a charge 
against him and say “You have three weeks to come in here and 
defend yourself.” 

And it is a matter of fact, and your Examiner has probably had 
sufficient experience to know that the bulk of the testimony that 
will come into this case will come in connection with the books and 
records of this broker-dealer. 

Now I strongly protest, Mr. Examiner, that it is [48] impos- 
sible for me to prepare an adequate defense for this gentleman or 
for Strathmore Securities based upon the unfair way in which our 
records have been withheld from us. 

An arrangement to make them available over here is not satis- 
factory to me. These are the books and records of Strathmore Secu- 
rities Corporation. They have an absolute right to those books and 
records. Mr. Turner has offered on numerous occasions to have 
 photostats of all of these records made at his expense, and this 
request was denied by the Commission. 

So I submit, Mr. Examiner, that you enter an order requiring 
the Commission to return the records, and give this respondent an 
opportunity to make adequate study of the records so that we can 
prepare a defense. 

Hearing Examiner Feiler: Well there are two questions here, 
as I see it: one is whether the Division has the right to hold onto. 


is ee 
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the records obtained in the course of an investigation by subpena; 
and the other one is a question of reasonable opportunity to piEDate, 
which all parties are entitled to have. 

I had nothing to do with the investigation cnacretrd in this 
case, nor did I issue that subpena to which the records were pro- 
duced. And I seriously doubt that I have the power to intervene in 
the Commission’s investigative processes by, say, issuing an order to 
return the [49] books so obtained. On the other hand, I do have 
a duty and obligation to see that there is a fair hearing, an obliga- 
tion to prepare. 

So I want to consider that question primarily. | 

I see that there is a sort of a handtruck full of records over in 
the corner. 

First of all, Mr. Schief, having finished your investigation, do 
you need all these books and records, or can some of them be released 
without jeopardizing your case at all? 

Mr. Schief: Well, sir,— | 

Hearing Examiner Feiler: It’s obvious to me we’re going to talk 
about the transactions of this registrant, and maybe others, in a par- 
ticular stock, and in particular customers’ accounts probably. And 
I wonder—you’re probably going to have that summarized, or at least 
probably it can be stipulated to. But, in other words, can we cut 
this:down? Can we cut our problem down? | 

_Mr. Schief: Can we return some of them and retain others 3 
’ this what you are saying? 

' Hearing Examiner Feiler: What I’m trying to say is this: What 
is the heart of this? How much of those records, first, really play 
aoe oe oe ee ee 

- Mr. Schief: Well all of those things on the truck. [50] are not 
Strathmore records. The majority of them are. I would say that 
there are certain portions of those records that do have some bear- 
ing on the underlying—or are underlying basic documents, to records 
and schedules that we intend to introduce into this case. _ 


| 
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Now, if I may: obviously, since they are underlying documents, 
and we don’t intend to introduce those documents into evidence, 
we, as a matter of course, when we offer schedules and charts, and 
so forth, offer them with the understanding that they can be stricken 
if it is shown that they are inaccurate, or otherwise. And under 
those circumstances I feel that the arrangement for moving forward 
is still suitable: briefly, again, that we don’t intend to offer those 
documents on the cart into evidence, and that they are available, and 
will continue to be available, for cross-examination upon the presen- 
tation of any schedules or charts or so forth as to accuracy or other- 
wise. 

Hearing Examiner Feiler: I think we would make a great deal 
of. progress if at some convenient time you disclose what you intend 
to putiin- by way of documentary evidence from the books and rec- 
ords ofthe company. If you have copies of those schedules it seems 
to me you could say to other counsel: “Look, here is a copy of what 
we intend to put in, the transactions by the registrant in this stock, 
and on the dates, and our summary of what it [51] adds up to. 

“Take it and look at it. If you have any disagreement with the 
computations or something, let us know. If you don’t let’s get it 
in by stipulation.”” Couldn’t that be worked out Mr. Schuchert? 

Mr. Schuchert: Well it may or may not be worked out. 

Mr. Examiner, I don’t want to make things unduly difficult for 
you in these proceedings, but as Mr. Schief well knows part of the 

_..-discussions I had with members of the staff in Washington, D.C... 
rs involved. the fundamental question. That.is, .we.as respondents were =: 
“yequired to defend the charges set forth in this order of proceedings: 

At the same time the staff acknowledges and we know that an. 
investigation is continuing and there is a strong possibility that fur- 
ther action of a criminal nature may be brought. 

Now as I told the staff in Washington D.C., this would substan- 
tially affect the way I try this case because if there is a strong likeli- 
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hood of criminal proceedings arising on the same subject matter, I 
must be extremely careful in these proceedings, not to consent vir- 
tually to anything without the most thorough type of examination. 

Now this is why I believe it is doubly EaDOntansey ‘that my 
motion—or this is why I believe my motion has more [52] taking 
those factors into consideration. 

In connection with your suggestion I had prepared a motion 
for a more definite statement of fact. I believe if the commission 
furnished the information that is requested in this statement—and 
it largely relates to the identification of individuals, the dates of trans- 
actions, the number of shares it amounts to, money involved; then 
I think my task would be substantially reduced in the time required 
to review these books and records in order to defend these proceed- 
ings. : 
Hearing Examiner Feiler: Well, I think I'll make this ruling 
at this time. As I said, I have strong reservations. However, I have 
the power to direct that the books and records be returned, Coun- 
sel for the division has asked for some more time to look up author- 
ities to see whether there is a right to hold on to those records. I 
would give him more time on that. | 

Do you think you could be ready on that particular point by 
Thursday or Friday, Mr. Schief? You'll probably have to set m touch 
with your office. 

Mr. Schief: Yes. I think there are some—the only problem 
being Mr. Examiner, that there is not an over-abundant supply of | 
SEC reports in this area. I think the only public place is the county 
library. I will make an attempt to do some research there during the 
[53] evening. | 

Hearing Examiner Feiler: You might also oe with your peo- 
ple in Washington. 

Mr. Schief: Yes, I expect to. | 

‘Hearing Examiner Feiler: I’m not telling you what to do. 


JA 18 


Mr. Schief: Yes; sure. 

Hearing Examiner Feiler: As to whether they now have any 
strong objections. We may be arguing about something that is—that 
there is not strong feeling; although I gather that there is. 

So let me hold that point open until Thursday or Friday. But 
that is without prejudice. If counsel for these respondents wants to 
press this before the Commission. 

Mr. Schuchert: Can you certify this motion to the Commis- 
sion? 
Hearing Examiner Feiler: Well I don’t want to do that until 
we sort of had a concluding argument on it. We'll have that later 
in the week. But if you would rather go ahead and push it, you can 
address yourself directly to the Commission. 

As far as I’m concerned on that matter, I would like to hold 
off until Thursday: or Friday. We'll check on that later. 

[54] Also I would like counsel for the Division to see if we 
could cut down the problem here by reviewing these schedules or 
whatever evidence he intends to produce on the record, and see to 
what extent it can be advanced, showing schedules, charts, or what- 
ever you intend to use. 

It seems to me that if certain entries are in the books, there 
ought to be agreement that the entries are there without waiving any 
objection on materiality, relevancy or anything else. 

_ There should be no reason to go page by page through a ledger 
“if there is:no-question that the ledger.shows.certain: transactions. in. 


this particular stock, as the ledgers undoubtedly will, =. ss ss on 


So why don’t you think about that Mr. Schief.. Maybe we could 
cut through the underbush on that. : 
I think that’s about all the ruling I could make now, except for 
this observation, along the line on what we were discussing before; 
spending most of our time on that opportunity to look at the rec- _. 
ords from the standpoint of conducting a fair hearing, which is my 
responsibility. 


JA 19 


If this question of turnover is settled regardless of how it is set- 
tled, when we get into the question of testimony or exhibits about 
written records, [55] I will see that—according to my best judgment 
—that all counsel and the parties are afforded a proper opportunity 
to prepare for cross examination, or if they need additional time 
when the time comes to present their own evidence, cy consider 
applications then. 

In other words, if the schedules are presented and counsel was— 
counsel wants time to look at them and check the records, r ’m amen- 
able on that. 

Mr Schief: We don’t intend to offer any schedules on towards 
the end of the trial, Mr. Examiner. 

There won’t be any schedules offered at the early = of this 
trial. 

Hearing Examiner Feiler: I imagined it would be sie 
like that. Of course the earlier counsel sees those the more oppor- 
tunity they'll have to do whatever checking they want to do. Some 
spot checking or have someone check it in another office here. 
Maybe we are arguing about a problem that is really non exist- 


ent. 
All right. That’s the only ruling I want to make on that series 
of motions. I’m really deferring the final determination _ Thurs- 
day or Friday. 

*».. Mr. Schuchert: How about the motion for a Bill of Particulars? 


* * * 


| 
| 
| 
{ 
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[212] Proceedings on February 2, 1965 
ALDUS H. TURNER; Jr. 
| DIRECT EXAMINATION 
By Mr. Schief: 

Q. Now would you please tell us, Mr. Turner, what your pres- 
ent occupation is? 

Hearing Examiner Feiler: Do you want his full name ena 
address? 3 

Mr. Schief: I’m sorry. I thought you sircady [213] had that. 

By Mr. Schief: 

Q. Would you please give your full name and your address? 

A. Auldus H. Turner, Jr. 174 Reed Drive, Pittsburgh 5, Pennsyl- 
vania. 

«-Q:And that is your home address, asathat, Sree A.. au(Nodamg 
affirmatively).- : 

Q. And what is your business address? A. 605 Park Building ¥ 
Pittsburgh 22. 

-‘Q. And is that the address of Strathmore Securities? A. Yes. ~ 

Q. Now what is your present occupation? A. Stock broker. 

Q. In what capacity? A. I am a broker-dealer registered with 
the Pennsylvania Securities Commission and the Securities and Ex- 
change Commission. 

-‘Q. Are you presently the president of Strathmore Securi - 
ae A. Yes. 

r216)}..Q. ** -*Do- you: know :Leo: ‘Popelits: SiStien wien pas Oy 

(Conference between the witness and his Seater el.) . . 

Mr. Schief: I just think the record should show that Mr. dur 
ner has taken a few minutes to consult with counsel. 

Hearing Examiner Feiler: What is your answer? 

Mr. Schief: There is a question: pending. 

Hearing Examiner Feiler: Yes, I know... I asked for his suswer 
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The Witness: I refuse to answer under the First, Fifth|and Sixth 
Amendments to the Constitution, because [217] my answer may 
tend to incriminate me. 

By Mr. Schief: | 

Q. Should we ask you any further questions in connection with 
Mr. Leo Popell or the stock of L. F. Popell Company, Inc. would you 
also invoke the privileges that you have claimed, in light of any fur- 
ther questions on those matters? | 

(Conference between the witness and his counsel.) | 

A. At this time I would refuse to answer under the First, Fifth 
and Sixth Amendments to the Constitution on any further questions 
along this line. 

Hearing Examiner Feiler: I think that is your answer: 

Mr. Schuchert: Mr. Examiner, for the record, I have instructed 
the witness, of course, as to his rights. Part of those rights, in addi- 


tion to the Fifth Amendment, relate to a fair trial in these proceed- 


ings. And upon the refusal to return to Strathmore Securities, Inc. 
the books and records which have been held by the Commission for 
eight months and for one year, I believe that under these circum- 
stances it is impossible for him to have a fair hearing. It i is aa 
sible for him to properly testify. 
And in addition to his right not to incriminate himself under 
the Fifth Amendment, I am also urging it on [218] these other 
grounds. 


zee 


[716] 
Proceedings on February 5, 1965 : 
Hearing Examiner Feiler: On the record. | 
Let the record show that at the beginning of our session | last 
Monday we had presented for consideration two motions by Mr. 
Schuchert, but one in particular was a motion for an order to return 
the books and records of his client, Strathmore Securities, oe and, 
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coupled, with that, to suppress evidence, and for postponement of the 
proceedings. We heard oral argument and then-counsel for the Divi- 
sion made answer, but claimed surprise in not knowing about it; and, 
being unable at that time to put his hands on authorities, I said I 
would postpone hearing on that motion until either yesterday or 
today when we finished with the witness we just fmished. And this 
is the time. 

So if you have anything further on this, Mr. Schief, I will be 
glad to hear you. 

Mr: Schuchert: Mr. Examiner, if I may, on behalf of the motion, 
I think the facts presented by both sides have already been put on 
the record. And all of the statements of Mr. Schief about the avail- 
ability of those records during that period of time, and the.fact: that 
our personnel only used them for such-and-such a time are agreed, 
there is no question about that. 

The only thing I have to say in further support of that motion 
is—and, incidentally, I believe that the Examiner has granted me a 
continuing objection to any [717] evidence coming in in these pro- 
ceedings, or the proceedings continuing without the availability of 
these records. 

Hearing Examiner Feiler: That’s right. 

Mr. Schuchert: I would like to point out to the Examiner that 
I think it has become apparent now, when he analyzes, reviews the 
documentary evidence that has been put into evidence through, par- 


“. ticularly; witnesses ‘such as Mr. Caputo, ‘that I have been very much 


«> prevented from: doing a.proper cross-examination of this witness... «4: °... 


Because there have been sales testified to supposedly that were made 
through Strathmore Securities, and from the records I have access 
to, as far as I know now, I would have no way of checking or ascer- 
taining the nature, times, and circumstances of these sales. 

Now this is merely one example of the effect-of the failure to 
turn over these records has had on our ability to defend in these 
"proceedings. 
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I have cited in my brief—I didn’t attempt to become too elabor- 
ate; I cited a case which I thought was very much in point, and that 
is the application of Bendix Aviation Corporation. I have one other 
citation which I would like to put on the record, and that is Chap- 
man v. Goodman, Circuit Court of California, 219 Fed.2d 802. In 
that case the Court held that books, papers or other documents pro- 
duced pursuant to subpena duces tecum remained the sole property 
of the [718] person who produced them, and they could not be kept 
away from that person by clerks, administrative oe or others 
who participated in the proceedings. 
So that it is our position that we are being denied due process 

by being forced to defend in these proceedings without having 
returned to us the books and records which the Securities Commis- 
sion had agreed to return many months ago. 

Mr. Schief: Mr. Examiner, at the outset it would appear to me 
that the issues here should be stated from a reading of the motion 
by Mr. Schuchert’s clients for the return of the books and records 
and to suppress evidence and for postponement of the proceedings. 
It appears that he raises no question of privilege being attached to 
these corporate books and records; obviously because these are COr- 
porate books and records which were turned over to him and not 
any personal records of his client, and also because these books and 
records are required to be kept pursuant to the Jee of Section 
17 of the Securities Exchange Act of 1934. 

~"’ So that the issue here seems to me to resolve itself to one of 
whether or not Strathmore Securities is entitled to exclusive 
possession of its books and records while a private investigation of 
the Commission is going on merely for the purposes of preparing its 
defense in an [719] administrative proceedings. | 

"Now there has, I don’t think, been any showing here that Mr. 
Schuchert’s clients have been prejudiced in any way in the prepara- 
tion of their defense. Now just a minute ago Mr. Schuchert stated 
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to you that it must be obvious to you that he has been unable to 
conduct an appropriate cross-examination in view of his non-access 
to any records that he might need. He has had access to these rec- 
ords ever since he went to Washington on January 12. We have been 
willing to bring these records, at moment’s notice, to Pittsburgh so 
he could review them and prepare for his defense. 

Those books and records have been here all this week for him 
to utilize. And I will say—I am sure I can say, and I’m sure without 
contradiction, that neither Mr. Schuchert nor any person associated 
with him have taken advantage of the information in those books 
and records. 

But beyond that I think up until—or all though this week’s 
proceedings it has been obvious to you that none of the records that 
we have, offered into evidence so far have been books and records 
of Strathmore Securities. We have been offering many records with 
respect to the two trustee accounts, the records of Merrill Lynch, 
but nothing yet from Strathmore Securities. There have only been 
a few areas of testimony which have even hit upon sales through 
Strathmore Securities as of now. And I do submit that if Mr. 
Schuchert [720] really wants to check out those few transactions 
in any way that he needed to on the books and records, he could 
have asked your Honor for whatever recess it was necessary to take 
to walk over across this room and take the books into the other 
room, if he so desired, and spend whatever time was necessary 
to review those transactions. He didn’t do it, and it is apparent he 
didn’t do it because it wasn’t necessary to do it. 

‘. Now.as. to: the law,:I haven’t-even read the case: that he pats 
cited. But on a mere listening to how he recited the facts of the 
case, saying that the books and records, as held by the Court in that 
case, are the sole property of the person who turned them over, and 
that the Clerk of the Court, or people in that category, have no right 
to keep them away from the owner, that is a long way from the case 
at bar. 
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We have a situation where these records initially were turned 
over voluntarily by Mr. Schuchert’s representatives upon agreement 
with members of the Staff. And we have gone through the long his- 
tory of how we have made the books and records available, and so 
forth. But at the present time these books and records are under 
subpena to be produced here in this hearing for purposes of this 
administrative proceeding; and, at the same time, these books and 
. records were produced initially during the course of a formal [721] 
investigation that the Commission was conducting into possible vio- 
lations of the Federal securities laws. | 

Now I don’t need to tell your Honor that the scope of the nor- 
mal Commission’s investigation doesn’t necessarily have’ to stop with 
the beginning of an administrative proceedings. The Commission has 
a mandate to see whether or not there have been any violations which 
may be of a criminal nature, or any violations which may be of such 
a current nature that there may be a necessity to go into the District 
Court and ask for an injunction. And under those circumstances the 
staff has been reviewing the books and records of Strathmore Securi- 
ties. | 
During one phase of the investigation, around March of 1964, 
it has come to my attention that Mr Brown, who is here in the court- 
room today, had a conversation with Mr. Schuchart. And this was 
shortly after the death of Mr. Klein, the former partner of Strath- 
more Securities. And during the conversation the books and records, 
the question of the books and records arose. And it has come to 
my attention that at that time Mr. Schuchert, even though the expira- 
tion of the thirty days had long passed, Mr. Schuchert said “We have 
just had this death of Mr. Klein. We are in no hurry for the books 
and records at this time. We will make other arrangements.” 

So when Mr. Schuchert talks about the agreement [722] that 
we had to turn them over after thirty days, and how can a govern- 
ment agency, who is supposed to stand for everything that is right 
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and just, not fulfill its agreement, I think he is forgetting these little 
oral agreements that were made over the telephone from time to 
time and, especially, the one I have just noted. 

But beyond that I think that the question of unlimited and 
exclusive access and control of these books and records, which I 
think they are asking for, is unreasonable in view of the present 
Commission order to investigate possible violations. 

And I think the Sutro case envisioned that, even with the advent 
of an administrative proceeding, there can be further investigation. 
And the'Sutro case is a Southern District of New York case. I don’t 
have the citation; I’m sorry. 

And I would just like to point out that I think the law is clear 
that the, Commission’s power to investigate is analogous to the power 
of a grand jury. And, as you know, and I am sure Mr. Schuchert 
knows, many grand juries sit for as long as eighteen months investi- 
gating cases. And the reason I bring that up is this: that I think it 
is clear from the cases that when an investigation is doing on a gov- 
emment regulatory body, if it is conducting a formal investigation, 
can take possession of corporation books and [723] records that are 
required to be kept by law, and examine those books and records 
for a reasonable period of time. 

I think this is clearly held in Bornn v. Page, 14 Fed.Sup. 764. 
It is a 1936 case in the Eastern District of New York. And that case 
I think was very, very similar to the one that we have here. It was 
a motion to enjoin the deputy collector of Internal Revenue from 
interfering with the taxpayer’s possession of his own books and rec~- 
ords. What had happened was that the Internal Revenue had brought 
suit and made some charges against this taxpayer, and they issued 
a summons for his books and records. And he made the same argu- 
ment that Mr. Schuchert is making now, that this summons and the 
production of the books and records would hinder his preparation 
of his defense of the charges. The Court in that case held that cer- 
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| 
tainly the plaintiff would be entitled to the return of his records 
after a reasonable period of time; and in that case it was twelve weeks. 
But the Court went to great lengths to point out that the reasonable- 
ness of the time would depend on many factors. Included among 
those factors are the scope of the particular investigation, and the 
nature of the investigation, and the range of the government’s enquiry. 
And in that case, as well as in our instance the government offered 
to make the records available to the taxpayer at his convenience, and 
as we have done in this case. 
[724] So it seems clear to me that the only question here is 
whether or not what we have done has been reasonable under the 
circumstances. And I submit it certainly has been reasonable. And 
I think you will agree, after listening to what has been put into evi- 
dence so far about the scope of the operation, of the sale of all of 
these shares that came down from Popell through Perma Cement, 
and distributed out to the investors through a number of different 
sources—Strathmore Securities, other brokerage houses, and the 
trustee accounts— And we have only begun to show what amount 
of stock was distributed. We already know that the Caputo trustee 
account distributed them; we know that the Schauffler trustee account 
has distributed stock; and we intend to show that there was a third 
trustee account that distributed stock, the Christe trustee account. 
These points by themselves make it evident that the scope of 
this investigation was so far-flung, the range of our inquiry was so 
wide, that it would be impossible to trace the flow of these shares, 
and trace them properly—properly—without making a diligent and 
exhaustive examination of the books and records of Strathmore 
Securities; which I think the evidence will show was an nee part 
of the distribution of these shares. 
So under these circumstances we say, and in view of what we 
have done to make these records available, we say [725] that we 
have kept these records for what we feel were reasonable circumstan- 


JA 28 


ces in view of the Commission’s mandate to investigate; and we feel 
that there has been no prejudice to these respondents, and that they 
have made no showing of prejudice in any way, and that they have 

not been hampered in the preparation of their defense. 

Now I think it is almost a cardinal or classic statement to say 
that Mr. Turner, or someone else who is familiar with the operation 
of the distribution of the shares, is certainly a lot easier—would be 
able to, a lot easier, to go to these books and records and trace the 
flow of the shares than we would be able to, being intimately involved 
with the distribution. : 

So just in ending I would like to say that it appears clear that 
in view of the circumstances of this case the scope of the investi- 
gation, the vastness of the facts—the vast amount of facts here it 
was certainly reasonable for us to keep possession, under the condi- 
tions that we kept possession, and now these same books and rec- 
ords are here in this courtroom pursuant to the subpena that was 
issued for them to be produced at this proceeding. 

And I submit to you that Mr. Schuchert’s motion for return 
of the books and records should be denied; that none of the later 
evidence that will later come from these books and records should . 
be suppressed, and that there should [726] be no postponement of 
these proceedings. And again, as I mentioned on Monday, these rec- 
ords are available now for examination by Mr. Schuchert or any of 
his representatives, and will continue to be. And we have offered, 
and have already stated that when we have the flow charts prepared 
we: will allow, Mr. Schuchert,.and not object to any amount of time . 


-*~‘She-needs, to trace from these records what we outline.as the flow. of. . 


the securities on the charts. 
Hearing Examiner Feiler: Anything further on this? 
Mr. Schuchert: Just a few remarks. seks 
I think Mr. Schief has made out an excellent case as to why .. 
we are more entitled to the books and records than we would be 
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normally. The great scope of this investigation and the myriad trans- 
actions that he talks about, which require the Securities and Exchange 
Commission to have these records certainly applies as far as these 
respondents are concerned. 
Now he has assumed a few things in his argument. | ‘That j is, he 
-has made out a case so far of intimate involvement by Strathmore 
Securities in this distribution; which I don’t believe has been made 
out so far as the testimony to date. Be that as it may, I think that 
his own description of the time required by the Securities and 
Exchange Commission, with trained investigators, and with sources 
of fact that are inaccessible to Strathmore Securities,and I mean 
the [727] records of other persons and other brokerage houses; if 
they require those books and records for that period of time isn’t 
it reasonable that in defending this case, and in attempting to find 
out, under this broad order that we have here, what transactions we 
might be held accountable for, and what we might not be held 
accountable for, that we should have access to these books and rec- 
Ld ords? 
| Now this idea that Mr. Schief propounds, that giving us access 
now is a fiction. And you, Mr. Examiner know it’s a fiction. You’ve 
a been here all week and you’ve seen the number of houts that this 
investigation has gone on. I don’t know when we are to send in per- 
sonnel from Strathmore Securities, while this hearing is in progress, 
and, with them, attempting to ascertain facts from these books and 
records. | 
I suppose Mr Schief’s alternative would be that each time a 
question comes up we adjourn the proceedings and recess until we 
are satisfied on some particular point. 
But I submit it is not possible to operate on that basis. It is 
t not possible, merely when a question comes up, to ron to the rec- 
ords and find out on the spot whether it is right or whether it is 
. wrong. Certainly with all the forces of the government, with all the 
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time, with all the people they have involved, and their access to 
information, they obviously weren’t able to do this, to make spot 
checks in these records. We are being put under the position, or 
under the [728] burden of defending these proceedings and, at the 
same time, doing the investigation work which is necessary to sup- 
port our defense. And I think this is highly improper and denies us 

due process. 

Now Mr. Schief says: Well at any rate they are here under sub- 
pena right now. I haven’t researched this point, but I doubt very 
much the effectiveness of a subpena addressed to Strathmore Securi- 
ties to produce books and records which are no longer in Strath- 
more Securities’ possession but which were, at the time their subpena 
was issued, in the possession of the Securities and Exchange Com- 
mission. 

I say I haven’t looked into this question, but it would seem to 
me such a subpena would not be effective. 

Now Mr. Schief has cited some law, namely the Sutro Brothers 
case in the Southern District of New York, which does not bear on 
the right to records whatsoever. The Sutro Bros. case—the issue is 
not even raised as to the right to books and records in the Sutro : 
Bros. case. I am familiar with it. 

- The other case which he cites, Bornn v. Page, was a Sees 
ings by the Internal Revenue Services I am not familiar with the- 
facts and circumstances. I do know there, as Mr. Schief stated, that 

_. »..a Feasonable period of time: was considered twelve weeks in that.case.- 
« «wAndd don’t believe [729] in that case, although I am not: sure, that , 


2G, ext there: were proceedings: that: then: had to. be defended at the time:of}. «0. «>> 


hearing. In other words, this was an action to enjoin the continued 
use of these books and records in the interference for the prepara- 
tion of defense; but I doubt that the defendant in those proceedings 
was then facing an immediate hearing for which he needed these: 
books immediately. 
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Now the case of the application of Bendix Aviation Corpora- 
tion are not the facts which Mr. Schief recited to you as being how 
I stated them. They are not the facts at all. | 

In the Bendix Aviation case the books were subpenaed for a 
grand jury proceedings. They were retained by. the grand jury during 
the course of those proceedings. The grand jury proceedings termi- 
nated and the government attempted to continue possession of those 
books and records to bring and enforce another action and to imple- 
ment further investigation against the defendant. The Court in that 
case held (a) the books and records were the absolute property of 
the person that produced them; but, most important, the Court held 
this: even during the grand jury proceedings the corporation would 
have been entitled to possession of the books and records at the end 
of each session. They would be entitled to bring a messenger in and 
take them back. 

- Now that case I think is decisive on the question [730] that 
is now before us. There was no doubt in that case that the Court’s 
statement that the corporation was entitled to repossession of its 
books and records after each particular session; and the only excep- 
tion to that is if a proper order of an appropriate court mupoundine 
those records were actually entered. 

Now just because the Securities and Exchange Gees has 
embarked on an investigation, just because they happen to be deal- 

‘ing with registered dealers who are required to keep books under 
Section 17—it says “for the inspection of the Securities and Exchange 
Commission”: it doesn’t give the Commission the right, because a 
broker in attempting to cooperate turns over the books me records, 
to then: not return them. 

.(Now Mr. Schief brings up a Commeasaticnl I had with Mr Brown 
over the. telephone. I had that conversation. It was very shortly 
after the president of this firm died very suddenly, and i certainly 
felt that I wasn’t waiving any rights by saying at this particular time 
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“Mr. Brown, we can’t use these books and records. Asa matter of 
fact Mr. Klein was the officer of the corporation in charge of the 
books and records, they were kept under his jurisdiction, supervision 
and control. If I am to be held to be waiving my rights— And fur- 
ther Mr. Schief says: It was already thirty days after we originally 
turned the records over. How he can use [731] this point in sup- 
port of this position is beyond me. It would seem to me that the 
broker involved, Strathmore Securities, and myself had then gone 
overboard in cooperating with the Commission and leaving them there 
for over thirty days. If what Mr. Schief is trying to say is, because 
at the end of thirty days we didn’t make immediate demand we have 
waived our rights, I think he is on extremely bad ground. 

I think there is more of a case to require the Commission to 
return the books because we did not, at the’: end of thirty days,.°: 
demand their immediate return. 

Now, Mr. Examiner, I don’t know what your ruling will be in 
this matter. We have asked—we have told the Commission they have 
had these books and records and they could make copies of every 
document there and return the originals to us. I don’t think there 
is any just ground in these proceedings at this stage to conchide, or 
even suspect, or even be concerned with the fact that somebody is 
going to destroy these records, or that they will be destroyed. as evi- 
dence, or made unavailable as evidence. If there is, if the Commis- 
sion has good ground to believe that such a circumstance exists, I 
RE eS SS 
ee : 


* “Fo unilaterally decide ‘ because’ Vises ciceideablisiaasthaescoemaciicicmn LRN 


of their preparation of this case, that we should be deprived of them, 
and continue to go through this [732] hearing with the blanket state- 
ment “They are available over there stacked up on a cart in this 
room: you haven’t been prejudiced at all”—I contend that we have. 
Thank goodness these records have not been interplayed in these 
proceedings to the extent that they could have been. I do know 
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that there were two transactions today where we do hot believe 
Strathmore participated in sales. We don’t know this. We have no 
way of knowing this. Now I might be held to ask you for a recess 
and to go over, or bring someone in familiar with these books and 
records and, during a recess, ascertain whether or not that is a fact, 
and then come back and conduct my cross-examination. | ‘I fee! that 
I would be unduly greatly hampered and prejudiced if I had to pre- 
sent a defense in that manner. 

Now we again submit to the Choco seems to be 
no problem with respect to other matters—I don’t know why they 
can’t make copies of these and return the originals to us; or make 
copies for us and keep the originals. But I contend that I will not. 
agree that it makes a fair arrangement for us to properly defend our- 
selves in this proceeding to just say to us that these books and rec- 
ords are available in this courthouse and that, presumably either dur- 
ing-recesses or after hours, you can have access to them. 

Irrespective of your ruling I would request that, [733] in the 
event that you deny my motion, that you certify same to the com- 
mission. | 

Mr. Schief: Just one other thing: I think on the question of 
cost, I think a conservative estimate would be that it would cost 
close to $5000 to photocopy all the books and records that we have. 

» Hearing Examiner Feiler: Well I will get to that in a minute. 

The thing that bothers me about one aspect of this motion is 
my power to rule on whether or not these books and records should 
be returned to Strathmore Securities. They were taken under an 
administrative subpena that I didn’t sign and I haven’t seen, presum- 
ably issued by the Regional Office under delegation from the Com- 
mission. And I have been designated to hear. the issues raised in the 
order for the proceedings. But I doubt very much that I have power 
to. rule on the validity of an administrative action with which I had 
no. connection at all. : 
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Now I think if it is sought to pursue this matter further perhaps 
the best way would be to send these motion papers on to the Com- 
mission, and I could return them to counsel, with perhaps a cover- 
ing letter pointing out that you are still pressing this motion and 
referring the Commission to the pages of the transcript on the first 
day and this day, which will embody what was done and said, so 
that it isn’t a waste and there would be no need to [734] repeat any- 
thing that you want. 

You could perhaps, if you wanted to supplement it, you cer- 
tainly could. But that would be my comment on the question of 
the raw question of the demand to turn over the books and records 
as such. 

Now I want to go further, and we can discuss this as we go 
: along. But I do have an obligation to see that a fair hearing is con- 
‘ducted in accordance with the requirements of due process, and that 
embodies a fair opportunity of all the respondents to muster and 
present evidence that they feel is relevant and material. 

Now on that score I am wondering whether the argument for 
return becomes academic because if the records were to be returned, 
and I were requested and I did issue a subpena for the production 
of the books and records for the purpose of presenting evidence in 
this proceedings, they would still go back on the same track that 
they are now, I assume, except under the technical control of the 
respondent Strathmore; which could again, if they put them on a 
moveable trolly, take them out each evening and bring them back . 
in the morning. I don’t think that changes the picture too,much... 


tees, But -am interested that there be reasonable access to them as needed,... 


both when we are in recess and when we are in hearing. And I am 
very much interested in the suggestion that Mr. Schuchert just made 
[735] a while ago about photostats. 

Now I know there is a whole large trolley full of records, but 
I also am very sure that the Division doesn’t intend to introduce 
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each and every one of those papers that are on that trolley. Now 
there are certain things that are obviously important, and that is the 
account of Strathmore in these securities, and perhaps the accounts 
of some individuals. I mean I can say that without knowledge of 
the details. Can’t that be photostated and handed over? Isn’t that 
the basic material here? 

Mr. Schief: Well there is one charge I think that I would like 
to ask you to pay special attention to, and that is the failure to rec- 
ord certain transactions on its books and records. : 

Now we are going to be forced to put in most of the blotters, 
the four blotters of Strathmore, to show that certain of these trans- 
actions which we feel should have been recorded on the books and 
records of Strathmore Securities do not appear on the books and 
records of Strathmore Securities. | 

Now it would be possible, but I don’t think practical for us to 
pull numerous and numerous pages out of a blotter to show that the 
transactions were not reflected on that particular date. | 

As to the other books and records, I believe that [736] there 
could be photocopies made in spite of the cost. 

’ Hearing Examiner Feiler: Well I don’t want to inflict a $5000 
cost ‘on you. But I don’t see how a photostat of the account in one 
particular stock is going to mmn up any $5000 bill. If it runs a $10 
bill it would be a lot. | 

Mr. Schief: Well, I guess you’re talking only about the stock 
position records, which is just one of the many records that we have 

’ Hearing Examiner Feiler: Well I think if you gave the respond- 
ents here a copy of the records showing their activity in the Popell 
stock which they kept, that at least would be a starter. And if there 
are any particular accounts that you are going to dwell on in detail— 
maybe the Caputo account; I don’t know—if you photostated those 
you’re still not going to run up a big bill, are you? 
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Mr. ‘Schief: We only got photostats of those to begin with. 
They have the originals for those account cards, I can assure you. 
We don’t have those. 

Hearing Examiner Feiler: Well let me say this: I don’t think 
you have to photostat four volumes of blotters to get the registrant 
here to agree that certain transactions don’t appear on the blotters. 

Mr. Schuchert: No, sir 

Hearing Examiner Feiler: I think if you gave [737] Mr. Schuch- 
ert a list saying “We want you to stipulate that these transactions 
don’t appear on your blotter,” without waiving your other objec- 
tions, Pve got a feeling he would agree to it. 

Mr. Schuchert: There would be no problem. 

Hearing Examiner Feiler: Of course he would argue that they 
needn’t appear there, or some other reason, perhaps, I don’t know. 
But I don’t think you need to photostat the four volumes. 

And I would say this: you people could confer on this off the 
record, as. far as 1am concerned. Maybe you could make an agree- 
ment, for exchange of books and photostat certain key records. And 
you would whittle this problem down. 

Mr. Brown (Administrator of the Commission’s Washington Reg- 
ional Office): May we have a few minutes, Mr. Examiner? 

Hearing Examiner Feiler: Yes. Let’s take five minutes, and 
you people talk among yourselves and then across the table. 

Mr. Brown: Before we take the five minutes I’d like to say 
something to Mr. Schief and then come right back, if you don’t mind. 

(Discussion off the record) 

.-Mr. Brown: Mr. Examiner, what 1 would like to do is to ask 
that your decision on this be deferred until, say, [738] Monday after- 
noon, to give us an opportunity to talk with the Division to see what 
the situation is with respect to the availability of funds to photostat 
these documents, and to also confer with Mr. Schuchert and other 
counsel on this. 
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Hearing Examiner Feiler: If he is agreeable it’s all right with 
me. : 

Mr Schuchert: Well I am agreeable to this extent, Mr. Exam- 
iner: If we can work out an arrangement— pending, of course the 
determination of the availability of funds—that all of the exhibits 
or documents, the books which would be used as exhibits by the 
Division, that we would have copies of those in advance, I think this 
problem can be resolved. 

Hearing Examiner Feiler: Well I have got a feeling’ that we re 
not talking about a tremendous availability of funds, Mr. Brown... 
Don’t put that on me. I’m not asking you to spend $5000. 

Mr. Brown. I know that. And I’m not even asking anybody 
else to spend $5000. But what I would like to do is to explore this 
matter with the Division and see what can be worked out; because 
we certainly have no intention of sitting here with these books and 
not giving the respondents an opportunity to examine them to the 
extent that they need to examine them to prepare their/defense. All 
I am asking [739] for is a little more time to see if we can’t work 
something out. 

Hearing Examiner Feiler: All right. Why don’t you give that 
consideration; and, if Mr. Schuchert doesn’t object—and I don’t think 
he does—I will defer. But only until Monday. Let’s settle this and 
get a firm position or agreement sometime on Monday. | 

Mr. Brown: The reason that I ask for Monday afternoon is so 
that I can get a chance to work on it Monday morning. : And I'll see 
if I can do something about it over the week-end. | 

Hearing Examiner Feiler: And I think if you gentlemen, on 
the part of the Division, think over carefully what books and rec- 
ords you need in the form or positive evidence rather than negative, 
if something doesn’t appear there, your expense will go right down. 

Mr. Schuchert: Well just so, Mr. Examiner, that it is in suffi 
cient time so that we have copies of these during appropriate cross- 
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examination of parties who would be testifying on matters germane 
to these records. 

Hearing Examiner Feiler: I would agree that, regardless of defer- 
ring on this main motion until Monday afternoon, if in the course 
of any examination on Monday there is need to look at the books, 
either for a short time or a longer time, I will grant it: no problem 
on that. [740] Let’s try to work that out. 

And maybe if some of those books—not the very bulky ones— 
could be taken back to Washington you could photostat them at no 
cost, really. I actually think the bulk of this—if you would photo- 
stat the key accounts that you are interested in, if you could take 
those books back with you you could bring photostats back on Mon- 
day and jit would be all right. The trading account is the main thing, 
and maybe a few of the key customers. I can’t see what else you 
would be interested in. 

Mr. Schuchert: Anything that they would propose to introduce 
in these proceedings. 

Mr. Brown: Well why don’t you let me talk with you, possibly 
Monday morning. I will go to work on it with Mr. Schief, and we 
will get some word to you by Monday afternoon. 

Hearing Examiner Feiler: All right. This all seems to be agree- 
able, then. So suppose we go over until Monday. 

** *& 
{1081} 
| Proceedings on February 9, 1965 

Mr. Schief: Yes, Mr. Examiner. 

I have been advised that our office has contacted the budget - 
people of the Commission, and there are certain restrictions on how 
much money can be spent on the photocopying of documents of 
this sort. What they will do is make an attempt to begin the photo- 
copying of these documents so that the photocopies can be returned 
to Mr. Schuchert. And we will do this preferably on a piecemeal 
basis; because they have to be transported back to Washington. 
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Now that causes a fundamental problem: If we are transport- 
ing documents back to Washington to photocopy them, how can they 
be used here in the course of the hearing if there is any jneed for 
them? | 

Under those circumstances what the Division has suggested is 
that Mr. Schuchert be given those photocopies. as they go back, pos- 
sibly during the week. We’re in recess after this week. If you hap- 
pen to go back to the New York trial and we are in recess, possibly 
they can be photocopied during that week. If they are needed before 
then by Mr. Schuchert, the Division suggests that they be examined 
either in this room or for whatever period of time he needs, or in 
the adjoining room for whatever period of [1082] time he! needs. 
Even if he needs a day, we have to adjourn the hearing for a day, 
or two days, to allow him and his representatives to make whatever 
examination he feels is necessary, prior to our being able to physi- 
cally deliver part of the books and records to Ye for photo- 
copying. 
Now the reason why they have to be delivered to Washington 
is that we understand from the budget people that they, |in their 
own duplicating shop, can have these records duplicated for 8 cents 
a page. Now I don’t believe that that is even an accurate statement. 
I think that what they are referring to is legal sized paper. I don’t 
really believe that they understand that these blotters are seotetly 
24 inches by 24 inches. 

Now Mr. Schauffler had a photocopying job done on one of 
the trustee account books, I think, and certain checks, and it cost 
over $125, here at the Pitt Litho Service. Now that gives you an 
idea of the cost involved when you take a look at these cons blotters 
on this cart that are already in evidence. 

Now that is the reason why the Division and the bude people 
are having so many problems. 

They are going to make an effort to photocopy the ones they 
can, ‘and the ones we feel we will have to keep. If we can’t photo- 
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copy them all we will make some arrangements to return either the 
originals or the photocopies. 

[1083] Hearing Examiner Feiler: My only point at this phase 
is to try to work out something by way of mutual accommodation 
that is fair. 

I think a first step would be for counsel to go over these rec- 
ords jointly and try to agree—or at least have the Respondent desig- 
nate what records it wants. 

Now I still say that I doubt there is going to be any request for 
those four large volumes of blotters. I may be wrong. There may 
be a: page needed out of there occasionally; but I could be dead 
wrong, if that is going to be required. 

Once I think you have counsel designate what he would want, 
then I also think the Division in fairness should indicate what rec- 
ords it might use directly here so that he can whittle his request 
down. Then you know what you have to deal with. 

And I certainly would say from the standpoint of photocopy- 
ing them, maybe what we ought to do, regardless of my commitments 
next week,—and Mr. Helwig has indicated off-the-record that he has 
other engagements the first three days of next week, too; I would 
say that the fair thing to do is counsel should meet at some conven- 
ient time, maybe an extra hour one of these days, and let’s get rid 
of the witnesses on the stand, and perhaps just these two others who 
are waiting in the wings, with one man to complete [1084] his testi- 
mony, and maybe Mr. Vogel, and hold off really calling others, so 
that these materials could be photostated as soon as. possible and 
turned over to other counsel. . 

Mr. Schuchert: Mr. Examiner, that is agreeable in cenenet If 
we would be in recess next week I could provide the Division by the 
end of this week with a list of those materials that we would like _ 
copies of. 

Now I believe the work would be lessened, as you suggest, if 
the government would indicate which of these records they intend | 
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to introduce in evidence. Unless they frankly want to take some 
advantage of surprises—which should not be the intent or the pur- 
pose of this type of proceeding—they would be in a position to advise 
me as to which of these records, of the books and records of Strath- 
more they intend to use in these proceedings. And during the next 
week if copies of those could be prepared and be available back here 
in Pittsburgh by the following Monday, it would be very _advanta- 
geous. 

Now what I want to avoid is this: a piecemeal senmcwcaon of 
these records as we go through this trial, so that I am ina position 
of only getting them ee before an issue is raised with respect 
to them. 

Hearing Examiner Feiler: No. My present intent is, other than 
finishing these people who are still waiting in the wings, as I’ve put 
it, my present intent would be not [1085] to go ahead until this 
matter is reasonably satisfactorily cleared up. | 

Mr. Schief: I think there is no intention even to offer any evi- 
dence before next week, if we convene next week, where it would 
be necessaty for Mr. Schuchert to have to review the books and rec- 
ords. oe | 

Now you will recall already on one occasion this morning dur 
ing the course of the questioning of a witness he asked that we pro- 
vide him the information; otherwise he would have to go to the - 
books and records. We had the information readily available and we 
gave him that information. And we would be willing to do that 
again if the time arises during this week, or before he gots any books 
or copies of books and records. 

Now I want it made clear that we will be glad to do what Mr. 

- Schuchert has suggested, and point out which records we intend to 
use in these proceedings, and make photocopies of those records and 
return them. Now beyond that we intend to keep the records under 
OS And 
I think he understands that. 


aee | 
| 
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[1088] Secondly, in the course.of these proceedings we have 
had share certificates and share certificate numbers which have been 
issued to the former stockholders of Perma Cement Products. I have 
been interested to know what the subsequent distribution .of those 
shares was, for various purposes. I have been unable to do that. 

So we have been encumbered, substantially, in these proceedings, 
not being fully advised of all the facts that we might better present 
our defense. So that any agreement we work out—As Mr. Schief has 
stated, they intend to keep the records. I am not stating that because 
I make some agreement with the government .that I won’t. pursue 
remedies elsewhere to get these books and records back. .._ 

Hearing Examiner Feiler: Well there is no waiver. I have said 
that before, and I will repeat it. 

- But.I think this, too: that if counsel exercises their Saaecinie 
“they can cut--this down very substantially. For instance, I aa 


‘assume’ that the Division, instead of working with mountainous blot- 


ters there, would probably prepare a schedule from the blotters,.some 
exhibit of what they are relying on. And then, if they furnished that 
to other counsel to spotcheck it, or do whatever they want, I don’t 
see why a schedule can’t come in in lieu of trying [1089] to juggle 
these bulky volumes. 

Mr. Schief: We intend to do that, Mr. Examiner. And under 
those circumstances I think the normal practice would not be to. offer 
the underlying books and records, but at least have them in the court- 
room for purposes of cross-examination and ene the accuracy 
-of .our- schedules. 

Mr..Schuchert: . That’s. correct. é 

Mr. Schief: We don’t have much of a nabs with that. 

Hearing Examiner Feiler: Well that takes care of the bulk of 
the material I.see on. that truck. 

Mr. Helwig: May I ask, for a point of information: I thought 
I understood Mr. Schief to say that these blotters are already in evi- 
dence in this proceeding. Pee | 
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* Hearing Examiner Feiler:* No.’ 
Mr Schief: No. I said ool are marked Ae identification. 
“Mr. Helwig: see” 
* Mr. Stewart: -I think’ Mr. Scie dd say they were in evidence 
but it was a ‘misstatement: 
~ Mr *Schief: Yes, Pm sorry: ; | 
- Mr Schuchert: Eet me ask-you, Mr. Schief, = det the: Soe do 
you have these schedules and charts pee fern in connection with 


_ the flow of the securities? © °° “ 


“Mr. Schief: -One chart, Mr. Brown informs: ‘me, he 1090) 
received today from the printer. We hope to have it, copies of it, 


‘-Jate this week. Maybe by Thursday-or Friday. And if we do we 


will try to review it—I haven’t seen whether or not the printer has 


“made any inaccuracies in transcribing the statements on it. 


ame toma whew. 


Hearing Examiner Feiler: I would say, just to sort of close this 


~°" matter, that the sooner counsel can’ get together on this the better. ~~~ 


Try to whittle down the ‘materials that need to be duplicated and 


"see if you can’substitute schedules that just need, perhaps, spot check- 


e ’ ing or rechecking against original records. And I do think that will 
~ cut this duplicating problem down a great deal. ze 


~ 


But, of course, the sooner it is done, the better, since appar- 


~'ently there obviously has to be a lot of calling back to Washington. 
~ T do want other counsel to get that material as soon as possible. So 

“'Tet’s put that down for some time next week; probably the first 'three 

‘days, again, regardless of other counsel’s commitments. 


Mr. Schuchert: We can get together before this -week is out and . 


“* ‘agree upon what Soe SES ‘So they will have a 


full week then. - 


* “<-" Hearing Examiner Feiler: | think from this point-on we better 


let counsel discuss it off the record and make their arrangements. 


"Just let me os if there’ are’ ee = ier aa that 
< Scome up. 


= * 
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[1402] 

Proceedings on February 12, 1965 
Hearing Examiner Feiler 

Now before other counsel go off, we do have this question 
remaining before we go on with witnesses. Counsel are supposed to 
get together and agree on some records that will be photostated. 

I will say also as far as next week’s sessions Mr. Helwig previ- 
ously applied for our not meeting the first three days of next week 
because he has other commitments. He has now cut that down to 
two days and I would agree that in view of the fact that some time 
would be needed to photostat the material anyway that we can grant 
that request and accordingly when we resume it will be on Wednes- 
day at 10 a.m. 

Mr. Schuchert: We are to have no witnesses this afternoon? 

Hearing Examiner Feiler: I’m just coming to that now. 

Let’s see Mr. Schief, you’ll need some time to get together with 
other counsel on the photostating matter. 

zs * 

[1569] 

Proceedings on February 17, 1965 

Mr. Schuchert: For the record I would like to inquire what 
progress we made with respect to those summaries that we agreed — 
upon Friday. 

Mr. Schief: We brought with us the account cards that we will 
just mark before we turn them over to Mr. Schuchert. Probably the 
first thing. We have yet to photocopy the other schedules he wants 
which shows Mr. MacMillian’s analysis of certain transfer records and 
certain books and records of Strathmore. 

Mr. Schuchert agreed on Friday that he would be willing to 
accept these schedules and analyses in lieu of copies being made. = 

Mr. Schuchert: Subject to spot checking of course to deter- 
mine their accuracy. 

zs ¢ 


ee 
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[2779] : “ | 
Proceedings on March 25, 1965. 

Hearing Examiner Feiler: Is there anything further? If not, 
we will stand in recess until tomorrow morning at ten o’clock. 

Mr. Schief: I am sorry. We do have one thing further. 

~ We want to turn over to Mr. Schuchert just one chart. 
Hearing Examiner Feiler: Of the record. © 
(Discussion off the record) 

Mr. Schief: We only have one that is completed, Mr. Exami- 
ner. I will not have it marked at this time, but this is a chart rep- 
resenting the flow of ten thousand shares of L. F. Popell Company, 
Inc., stock that was issued to Perma Cement Products of America 
on November 15, news Es I perece have it marked as the next 
exhibit. 

Hearing Examiner Feiler: Division’s Exhibit ‘No. 303. 

(Whereupon, Division’s Exhibit No. 303 was marked for iden- 
tification.) | 

Hearing Examiner Feiler: I assume counsel studied [2780] this 
with interest. : 

What I would like to know, what I would like you people to 
do on charts such as this, is to be prepared eventually to let me 
know whether there is agreement on what the chart shows, or if 


there is disagreement, and on what points there is disagreement. 


~ Mr. Schief: -This is the very reason, Mr. Examiner, that we are 
giving this chart to Mr. Schuchert, so far in advance of the time that 


“we intend to use it'inevidence; so as‘to give him such ‘time to check 


it; check the accuracy of our chart, to be able to make whatever 
objection he has to whatever tracing he wants to do.' 
- Mr. Schuchert: (SS SSS tS -Exam- 


‘imer. ° 


Heating Examiner Feiler- I certainly do not require any response 
at this time.. 
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Mr. Schuchert: Mr Schief and I have had arguments on charts 
before this and I would like to have a little more opportunity to . 
look it over. 

* * *& 

[3768] 

Proceedings on April 30, 1965 

Hearing Examiner Feiler: On the record. 

Is there anything further today that the Division has? 

Mr. Schief: No, sir, we don’t have anything further. 

We would spend some time, if Mr. Schuchert has the time this 
afternoon, to do a little bit more on the charts as we did early this 
morning. It is up to him. 

Hearing Examiner Feiler: Well that is up to you people to do 
it off-the-record. But I will say this, as I have said before: I expect 
you people to use the interval fruitfully, to make sure that when we 
go ahead next Thursday that we can definitely finish at least this 
segment of the case by Friday without risking a spillover. 

If it occurs to any counsel that there is a real risk that we won’t 
do it, please let me know; because as far as I am concerned we could 
meet Wednesday. 

All right. So if there is nothing further—and I don’t hear it— 
we will be in recess until next Thursday, May 6th, and we will meet 
in this room to go ahead at that time with further examination of 
Mr. MacMillan, [3769] and then anything else the Commission has 
to offer, except for this matter of Neafsey to which reference has 
been made. 

Mr. Schuchert: Just one moment, Mr. Examiner. I may have 
a statement to make. 

Mr. Examiner, I have been considering this problem of these 
charts which have been marked as Division Exhibits 303, 327 and 
374, and I think in light of the previous ruling the Examiner made 
with respect to what we have been calling argumentative evidence, 


y 
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and with respect to the Examiner’s remarks concerning my objec- 
tion to the configuration of these charts and that I could submit a 
chart with a different configuration, I don’t see that there is any 
need or any purpose to be served in me further reviewing the details 
conceming these charts with Mr. Schief. ) 

Obviously they are going into evidence. And the attack that 
I would make upon them will certainly not be based upon any typo- 
graphical errors which we may find, which can be corrected at any 
time, whether admitted or not, but would be ae solely on config- 
uration. 

I don’t therefore, knowing in advance that these are going into 
evidence as exhibits—I think it would not only waste time but would 
be somewhat prejudicial for me to sit down with Mr. Schief and take 
a position which I might want to argue later. | 

[3770] For that reason I would suggest that if the Division 
feels that Mr. MacMillan has testified adequately enough concerning 
the method of preparation, the information from which these charts 
were obtained, they can offer them in evidence and the Examiner 
can make a ruling on them. | 

Mr. Weil: If I may be heard with respect to that. I had assumed 
we would defer this ruling to next Thursday, and I prefer we adhere 
to that. I don’t think the Division can be prejudiced by offering 
them Thursday morning rather than this afternoon, 

Mr. Schuchert: I’m not suggesting this afternoon, but I am sug- 
gesting that I don’t see there is any purpose to be served, in light 
of what has occurred here, in my sitting down and attempting to 


. - either,dispute or not dispute the arrangement and configuration of 


this chart. With respect to any typographical errors that are involved, 
if I discover them they will be brought out either in my cross-exami- 
nation of Mr. MacMillan or otherwise. And I don’t see why—I’m not 
consenting to them going in; in fact I’m objecting on the basis of 
configuration alone. But I think it would be truly a waste of time 
and I think it would be very prejudicial to my own case. 
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Hearing Examiner Feiler: Well my only approach to that, from 
the standpoint of trying to save time, is [3771] this: that Mr. MacMil- 
lan got on the stand and said, in effect, that the books and records 
of Strathmore Securities show that certain transactions took place 
as are indicated on the charts. Now there are two questions when 
he testifies as to that: (1) is he accurate on what the documentary 
evidence shows, and (2)—and an entirely separate thing—legal argu- 
ments on what conclusions could or should be drawn therefrom; 
which is an entirely separate subject. 

Now my idea in seeing what could be done is to see whether 
or not there is any argument on the first part of his testimony, which 
was that the books and records show that transactions took place 
as indicated on the charts, and I thought—and I thought we arranged 
for this—that all books and records, and Mr. MacMillan, would be 
available for off-the-record discussion to indicate what he looked at 
and how he arrived at placing certain items he did on the charts, so 
that we can at least get by the first problem as to whether or not 
he put accurate information on the charts, to find out in what respect 
there was agreement or disagreement with what he put on the chart. 

On the other hand, I am not forcing counsel to do it if he feels 
he would like to approach it another way, as long as you don’t 
waste time. , 

[3772] Mr. Schuchert: I don’t think it would take any more 
time, Mr. Examiner. 

Hearing Examiner Feiler: Well it’s all right with me. 

Mr. Schuchert: The main purpose of my sitting down with Mr. 
Schief and going over these matters would be to urge upon the Exam- 
iner the fact that these things are not admitted largely because of 
configuration. And I don’t mean to anticipate you but I am fairly 
clear in reading your opinion on this that they will go in as docu- 
mentary evidence, and I have the right to submit documentary evi- 
dence on the other side. Under those circumstances I don’t see that 
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anything is to be gained, because Mr. MacMillan has already testified 
that these accurately reflect the records of both Strathmore Securi- 
ties and the various trustee accounts and so forth. — 

‘Hearing Examiner Feiler: Welt that’s what I oes if you 
wanted to check them you could. 
Well anyway I think we have discussed it out. ‘And all I can 
say is that I expect the Division to be available any time next week, 
to have a representative here to make records available at the request 
of any counsel, and to have someone here—I would think Mr. 


~MacMillan—who could explain entries if they are asked about them. 


And then the opportunity is open to any of the respondents [3773] 
on any of the first few days of next week to do whatever checking 
they want. And then we will come in Thursday morning presum- 
ably prepared to go ahead with Mr. MacMillan and any other wit- 
nesses the Division might have. And everybody here, so far, has esti- 


- mated that the two days—Thursday arid a en allow sufficient 


time to do that. 
Is that right? 
Mr. Schuchert: Do we only have Mr. MacMiln? I think that 
will allow ample time. 
Hearing Examiner Feiler: You don’t anticipate any witness 
besides Mr. MacMillan? . | 
Mr. Schief: Mr. MacMillan i is the oats witness we plan to call 


next week. 


Hearing Examiner Feiler: -Well everyone agrees there i is ample 
time. So we will go ahead on that basis. And we might even include 


““Mro Neafsey’s testimony if he’ shows’ up: 


All right, then. There being nothing further at this time we will 
stand in recess until—let’s make that, as we did d this time—10:30 next 
— aS | 


* * * 
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[3776] 

Proceedings on May 6, 1965 

Hearing Examiner Feiler: On the record. Let the record show 
that it is a little after eleven. We have been in recess while counsel 
have been conferring on the charts which were discussed at our last 
session. 

Whereupon, 

LAWRENCE K. MacMILLAN 
was recalled as a witness on behalf of the Commission, and having 
previously been duly sworn, was examined, and testified as follows: 

Hearing Examiner Feiler: We now have Mr. MacMillan back on 
the stand. The Division may proceed as it sees fit. 

Mr. Stewart: Mr. Examiner, since Mr. MacMillan testified on 
the last day that we had hearing on, counsel for the Division and 
Mr. Schuchert and Mr. Weil have entered into a stipulation with respect 
to certain of the charts which have been marked for identification. 

** * 

[3826] Hearing Examiner Feiler: My basic approach on this 
thing—and the reason why we are here today-—TI told all counsel to 
get together in the recess that I called, to check the entries that were 
made on those charts against any books and records of the registrant, 
or anything else here that counsel wished to consult on and try to 
agree on; also, what they couldn’t agree on. That’s why we are here 
now. Also, to take any supplemental evidence that is necessary. 

Now, I can’t review the whole record that we prepared to date, 
but basically, I am getting from Mr. Schuchert—and I understand 
counsel is in agreement—that except where there has been specific 
mention—like in that Neafsey business on one of the charts, he isn’t 
-Challenging the accuracy of entries within a particular block. He has 
been staying within a particular box all the time. It is up to the 
Division to attach its own significance to it. As I get it—and again 
outside that reservation where it says, “sold by Strathmore”—gen- 
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. -rally;-when the box says sold by “X” to “Y” in a particular num- 


bered certificate, there has been no challenge. Is that right. 

Mr. Schuchert: That’s correct. 

[3827] Hearing Examiner Feiler: I’m not toying to put words 
in your mouths, but basically, the Division may take the position 
that a certificate number in the possession of “X” went to “Y” and 
they may then say, we want a-finding that there was a fiow of this 
stock from ““X” to ““Y”. 

. Now, respondents, if they think it is material, might in their 
turn argue, you can’t say that that supports an actual flow, for dif- 
ferent reasons, some of which were stated today. Now, if you think 
that isn’t buttoned down the way you like to see it, I suggest coun- 
sel go off the record and discuss this some more among themselves, 


. .» to.see if they could arrive at, any further stipulations. 


-; Basically, I.think that-is, the only stipulation we really arrived 


at. today; with-any.of.these exhibits. . Is that right? | | 


Mr. Schuchert: Yes. Basically, our theory is different. 

Mr: Schief: I am not arguing about the stipulation. I am argu- 
ing about how these are coming into evidence. | 

Hearing Examiner Feiler: Well, they are in, I would say, for 
a double purpose: to the extent that there has been a stipulation on 
what they contain—of course, they could be used as a basis for fil- 
ing, because there has been no argument, and what they show, they 
show. Actually, the purpose of the stipulation was to avoid bringing 


-, in original records [3828] transfer records, ledgers and what-not. 


,, Mr, Schief:,. This is the, whole point. This is why I agree with 


ES should,come in.as,a double purpose, where there has . oe are 


we ot) 


been stipulations. They certainly should come in foe a substantive 
Hearing Examiner Feiler: That’s true. 
Mr. Schuchert: Where there has been a stipulation, certainly. 
Hearing Examiner Feiler: As to the rest of these exhibits hav- 

ing a dual role—for the rest of it, they are coming in merely to illus- 
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trate, or trying to summarize the Division’s position, which it has 
been working through this-long transcript to arrive at. I think as to 
that, we must depend on the long colloquies we’ve had here on the 
record which have illustrated respective positions. I think, for instance, 
a lot of the things—the contentions we have been talking about—that 
Strathmore sold stock, there is no agreement about, so that’s a mat- 
ter, of course, in issue. We had various things specified by counsel 
as to all these things on that basis are being advanced, really, as con- 
tentions of the Division. I do say the Division has to go back to the 
record and say, our statement is that these stocks were sold with 
Strathmore and is supported by this, this and this, and you can find 
it on certain pages, or something like that, or any way in which you 
wish to present it. 

[3829] Mr. Schief: I’m satisfied. 

Hearing Examiner Feiler: Is that all right. 

Mr. Schuchert: Very good. 

Hearing Examiner Feiler: All right. What else does the Divi- 
sion have? 

Mr. Schief: Have you admitted Division’s Exhibit 303? 

Hearing Examiner Feiler: All three charts are in. 

* * * 

[3835] Hearing Examiner Feiler: I am basing my statements 
on the claim, that if we went ahead with this witness, it wouldn’t 
take much time—a matter of a couple of days, perhaps. I also went 
on your statement that you were talking about two weeks—that’s 
all I meant. 

Mr. Schuchert: Yes, sir. That’s running very close. I think we 
would be very optimistic. The time I take, to a large extent will be 
governed by the extent of the cross-examination of the Commission, 
I know they want to make extensive cross-examination of certain 
witnesses. is 

Hearing Examiner Feiler: You could make estimates from them. 
You know how they have worked out in the past. 


‘* trouble. 
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‘Mr. Schuchert: Yes, sir. 
Hearing Examiner Feiler: All right. We can belabor this point, 
’ but I am willing to go along with Mr. Schuchert to put it down for 
the 7th. - Of course, the -obligation is on the Division, in the first 
instance, to keep me and counsel advised as to the progress of the 
“proceedings. That may affect [3836] the day, also. 
' i! Mr. Schuchert: May I say this: Since we are not. going to be 
able to go forward on the week of May 24th, I think the Division 
will be able to notify all parties concerned and the Hearing Exam- 
iner, during that: week, about their decision as to whether or not Mr. 
Neafsey is going to be called at all. 
Hearing Examiner Feiler: - Another postscript, ik I think: 
Since we are having such:a long interval and we’ve had some from 


_ time to time, as this ‘hearing went along, ‘I would expect counsel to 


be fully prepared on both sides, to be fully prepared when next we 
reconvene, to put in the main cases. _I want you to = be prepared 
on that basis. 
Mr. Schief: Nifé: hawelste hese yok SoG Na Weil Assuming, 
for example, that the Division goes forth on June Ith, and assuming, 
again, that we do call Mr. Neafsey and out of Mr. Neafsey’s testi- 
mony it is necessary to call maybe two to three other people, short 
~ witnesses, and it takes up a matter of four days, if Mr. Schuchert 


~ went forward-immediately and had his two weeks, that would put 


us almost into the last week of June.. Now,can we get an estimate 


'\ from Mr: Weihabout what, if any, time he’ feels his portion will take? 


Mr. Weil: If Mr. Schuchert is finished with his defenses, let’s .. 


toiisay by rane 24th; which s-about.where-your:schedule has‘indicated, ©")! he. 
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[3854] 

Proceedings on June 21, 1965 

Mr. Stewart [Counsel for the Division]: I may be in a . position 
to rest late this afternoon, depending upon whether or not we decide 
to put the witnesses under subpoena for tomorrow on the stand. At 
this time, it looks like we are not going to put him on the stand. 

* * * 

Hearing Examiner Feiler: All right. Then counsel [3855] is 
on notice that the initiative will shift to you people this afternoon 
or sometime tomorrow. 

Mr. Schuchert: Mr. Feiler, I expressed this to you and Mr. 
Stewart, I am not prepared to go forward. I have not had any avail 
able day since we last convened here to do any work on this case 
or talk to any witnesses and my schedule will show and the records 
will show that I have been involved in litigation continually since the 
last period of time. I have further reasons why I would like to dis- 
cuss this off the record after I make a phone call or two here today. 
But, I think that I may warrant some consideration. As I pointed 
out, I recognize it is not the Examiner’s fault or the staff’s fault,. but 
in a proceeding of this nature, where we have been called upon to go 
day after day after day for so many protracted periods of time, you. 
reach a level of unreasonableness and I think it impinges on due pro- 
cess to the Respondent or his counsel when they are put in a posi- 
tion that they have to go forward where there is substantial contra- 
dictory testimony and it prevents proper preparation. I would be . 
happy to discuss it off the record and later today go on the record 
as to what reasonable arrangements can be made. 

Hearing Examiner Feiler: All right. You come back later and , 
give us your ideas on that. 


Mr. Schuchert: I am willing to go on the record. 
x * 
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~ [3861] Hearing Examiner Feiler: I will summarize an off-the- 
record discussion we all had with reference to Mr. Schuchert” s appli 


“cation for an adjournment. 


It now appears that he has See his seme in Spain 


‘for the. month of July, which he previously made an application. for 


adjournment. Due to certain family problems and other problems, 
he is asking for about two weeks. 

Mr. Schuchert: That is right. I would lke it until about July 
6. 

Hearing testes Feiler: I understand the Division does not 


“oppose that application? 


Mr. Stewart: In view of our discussion, we do not. 
ze & 
Sie 
hi Proceedings on July::7, 1965 

Mr. Stewart: Mr. Examiner, the Division has no more evidence 
to present: | 

Hearing Examiner Feiler: Then you rest? | 

* Mr. Stewart: Yes, we do, Mr. Examiner. : 

Hearing Examiner Feiler: All right. Apparently it is up to you 
now, Mr. Schuchert. 

- Mr. Schuchert: Mr. Examiner, the respondents whom I repre- 

sent in these proceedings, on the advice of counsel, have determined 


* also to rest on the record that has been developed, including the 


JSS SS ee SS er 
«Weare: doing this for the veason—I-want this definitely to, be: es 


ere Siete dood shassehoa thatiecank cialis aa lpwoceedwithcsi 


out substantially impairing the rights of the respondents i in their abil. 
ity to adequately defend a I coulis summarize it under 
three headings. 

First. of all, A 
that the Division or the Securities & Exchange aes itself is 


JA 56 


actively considering and possibly making [4001] actual plans at this 
time toward the recommendation of criminal proceedings against var- 
ious persons involved with this L. F. Popell Company and its stock, 
either in Miami or in Pittsburgh, Pennsylvania, but this conclusion 
is not based entirely on supposition, but I think is based upon rea- 
sonable grounds that I consider the Division’s case in these adminis- 
trative proceedings, at least in part, a fishing expedition by which 
they, under the guise of a legitimate administrative proceeding, are 
attempting to develop investigation of their own case and possibly 
to compel this respondent, Strathmore Securities, and the respond- 
ent, Mr. Turner, to divulge what defense he might have and does 
have in the event criminal proceedings are instituted. 

I think it is fundamentally unfair, both as a Constitutional mat- 
ter, both procedurally and substantially, to invoke a proceeding of 
an administrative nature requiring a respondent to defend or lose his 
license forthwith to engage in his business. In other words, which 
would require him to lose a property right when he must do so under 
the imminent threat that there is a likelihood of criminal prosecu- 
tion against which he will have to make a. defense, and which could 
mean his actual liberty. 

For these reasons, I think that the manner in which these pro- 
ceedings were instituted and their purpose or improper end have 
denied, or an attempt to deny the respondents due [4002] process . 
under the law. I think it is a system which would cause him, maybe, 
in order to protect his license in the securities business, to forego . 
a possible right he might have against self-incrimination. I realize 
that respondent has been instructed on these matters in these pro- 
ceedings. 

He has been told that any testimony that would be given may 
be—any testimony that may be attempted to be elicited may be 
refused on Constitutional grounds, but I believe definitely that this 
proceeding is a fishing expedition to force him into a disclosure of 
his defense. 
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‘The second ground is that, under the circumstances considering 
the scope—the vast scope of this case, the number of witnesses that 
the Division has called in their own investigation of this case, the 
multitudinous exhibits which have been put into evidence, the fact 
that we have tried this case, although there have been several recesses 
in a relatively—rather relatively short exact period of time, and con- 
sidering the commitments that I have had and have continuously had 
during these proceedings as counsel in other proceedings, and the 
necessity in a case of this type to spend not days, but weeks, 
in bringing back witnesses whom we have talked to before i in pre- 
paration of the case, I believe that we have been unfairly prejudiced 
in not being permitted sufficient time in order to assemble a defense, 
were we to elect to do so, and this is one of the considerations which 
[4003] has caused me to make a nademces in favor of resting on 
the record as itis. 

I think the Examiner‘has been, in‘his individual ralings, emi- 
nently fair and considerate of any requests that have been made, but 
I don’t think even the Examiner has been in a position in the exer- 
cise and performance of his duty, under the regulations, to allow suf- 
ficient latitude to make a reasonable defense in a case as complex 
as this. 

With all the resources, personnel and money of the Federal 
Government, it took them, I would say, more than a year of con- 
tinuous work to prepare their case in chief, and relatively speaking, 
with a fraction of the personnel and, of course, financially there. is 
‘io’ Comparison, we have ‘been, since these proceedings: were: first 


\ jnstituted; given’ far less opportunity than the Government has. *’. 


Now, third, although I have made this a point throughout this 
record, I know the Examiner has attempted to, in the spirit of mov- 
ing these proceedings along—has attempted to make available to 
respondents and their counsel certain information which was in the 
possession of the Division, and for the record, I will say that one of 
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the reasons why we are compelled to rest on the record is that we 
haven’t had full freedom with the books and records of Strathmore 
Securities that would ordinarily be available in a case as complex as 

[4004] In order to have worked under the conditions, we would 
have been required to have worked while these proceedings were 
going on in the Federal Building here, or at some other location in 
reviewing those records or in making specific requests for specific 
information of the Division, which they have furnished when it has 
been made, I think, unfairly restricted and impeded within the time 
limits we were forced to stay within. 

For those reasons, Mr. Examiner, I reluctantly state that we 
must rest. We are compelled to rest upon the record as it is. 

Of course, I reserve every right to argue on any evidence that 
was adduced both in direct and cross examination in favor of find- 
ings for these respondents, but the basic reason, the second two that 
I gave, the latter two, were more or less ancillary. The principal rea- 
son is I feel in part this is a fishing expedition. I think the strategy 
by the Division has been and was to wait until these proceedings 
were concluded before definitive motion was taken to bring criminal 
proceedings, and I think to make a man defend his license in such 
a proceeding, while at the same time there is a full knowledge that 
there is a likelihood of criminal prosecution on matters involving the 
same facts, is unconstitutional to him, both procedurally and sub- 
stantively. 

Therefore, the respondents rest. 

** * 

[4006] Mr. Schief: * * * As to the argument that he hasn’t 
had enough opportunity to prepare his case because of the status 
of the books and records, I submit that at this point it is completely 
ludicrous to argue that. We have turned over the charts prepared 
by our own examiners, schedules, documents everything that he asked 
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for, in an effort to allow him our work product so that he could 
prepare his case I haven’t seen any of the charts that we were told 
were going to be forthcoming as a result of the documents that we 
turned over to him, but, most of all, the very day that we began, 
back on February Ist, we have told the Court and ' we have told Mr. 
Schuchert, and we have told Mr. Turner any number of times that 
those records [4007] up there that were sitting in the courtroom 
all those days were available to them at any time, and we would 
make arrangements to put them in the next room for them to review 
and have whatever suitable arrangements could be made done, but 
at no time did they avail themselves of this, and that is why I sub- 
mit that this is the old standby that where you cannot meet the 
allegations on the merits, you have to shift to some other tactic, 
and, of course the tactic in this case is, number one, the possibility 
of criminal prosecution, and then books and records. 
** + 

[4642] ! 
[Hearing Examiner’s Initial Decision] 

A. Turner did not testify in these proceedings. The Division 
urges that his failure to do so warrants the EEE of the rule 
that: . 


“The failure of a party to testify in a Social 
case, in explanation of suspicious facts and circum- 
stances peculiarly .within his knowledge fairly warrants 
the inference that his testimony, if pooances would 
have been adverse. mia 


. 
A SAR f 


12N. Sims Organ & Co., Inc., 40 SEC. 573 (1961), ura 293 F.2d 78 
(C.A. od 961), 2 Wigmore, Evidence (1940 ed.) Sec. 289. 


[4643] While A. Turner did not testify in his own behalf, he was 
called as a witness by the Division. He then refused to testify assert- 


~ ing the Fifth Amendment protection. It is urged on his behalf that it 
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would be improper to apply the N. Sims Organ rule in this situation 
because it would penalize A. Turner for asserting his constitutional 
rights. 


While, in the opinion of the undersigned, the record warrants 
the findings made herein without application of the N. Sims Organ 
tule, the contention of the Division is valid and the failure of A. _ 
Turner to testify on his own behalf on matters where he clearly 
played a key role furnishes additional support to the contentions of 
the Division. If A. Turner had not been called to the stand by the 
Division, the record would have been the same as in the N. Sims 
Organ case. If the Division were to be barred from relying on that 
case simply because it called a party to the stand who asserted con- 
stitutional rights against testifying, then a standard similar to that 
in a criminal proceeding would have been applied in an administra- 
tive proceeding. A Division would be faced with a choice of either 
avoiding calling a material witness or, if it did, waiving the applica- 
tion of the N. Sims Organ rule if there was reliance on constitutional 
rights by a party called to the stand. There is no requirement that 
such a choice be made in an administrative proceeding. It must be 
noted that in the state of this record a party is not being penalized 
for asserting constitutional rights, but reliance is being placed instead 
on his failure to present evidence within the scope of the N. Sims 
Organ rule./7 


13See 8 Wigmore, Evidence (1940 ed.) Sec. 2272, P. 439. 


[4644] Counsel for A. Turner stated that he advised his client 
to assert his constitutional rights, partly because he felt that this pro- 
ceeding might be preliminary to a criminal proceeding and that there- 
fore the N. Sims Organ rule should not be applied here and that there 
had been a denial of due process. The possibility that a potential 
witness may be under an apprehension of possible self-incrimination 


ae 


> 


<) 


JA 61 


if he testifies furnishes no valid basis for the Commission to fail to 
carry out its duty under the Securities Acts to determine in the course 
of an administrative proceedings whether certain alleged violations 
of the Acts have been committed. It is required to do so in the dis- 
charge of its responsibilities. The requirements of due process pre- 
scribe that respondents be given due notice of a proceeding before 
the Commission and opportunity to present witnesses and other evi- 
dence. This right has been afforded the registrant and A. Turner. 
They are not entitled to further grants. A natural consequence of 
the recognition of the contention urged by the respondents would 
be that many administrative hearings would be nullified because of 
the assertion of some type of privilege from — on the part of 
a potential witness./4 


14 Security Forecaster Co., Inc., 39 SEC. 188, 192 0999. 


++ 


[4738] | 
[Petition for Review of Hearing | 
Examiner’s Initial Decision] 
A receipt was executed by L. K. MacMillan, S.E-C. Investigator, 
Washington Regional Office, dated February 19, 1964, summarizing 
the records received and containing the following condition: 


[4739] As per ae cement between Joseph S. 

'* Schuchert, Jr. and Alexander Brown, Regional Admin- 
» * Gstrator, Securities and‘ Exchange-Commission, Wash- . 
ington, D.C. all Strathmore Securities, Inc. records 
are to be returned no later than thirty days from the 

date of receipt. Strathmore Securities, Inc. has the 
right to request the immediate return of specific rec- 
ords. 


i 
ee | 
| 
| 


* “"Ja163 be SASSAI 
(Securities Exchange Act Release No, 8207) | 
SECURITIES AND EXCHANGE COMMISSION © 


Washington, D. C. 
December 13, 1967 


In the Matters of | 


: . STRATHMORE SECURITIES, INC. ne 
605 Park Building — 8 
355 5th Avenue Paces 
Pittsburgh, Pe ivania See 
Pen | . FINDINGS 
THEODORE B. HENJUM : OPINION 
RONALD D. TURNER |. g - OF THE 
T. THEODORE TURNER °° -'* GOMMISSION 
(8-7323) | 


MICHAEL R. VENTURA 
304. Wood: Street eee 
- Pittsburgh, Pennsylvania 3 


“Securities: Exchange’ Act of: 1934 = eo 
-.. Sections,.15(b).. and. 15A.. Sis 


BROKER-DEALER PROCEEDINGS | 


G rR ation of Regi io 


| 

£ i Regi ) 

Securities Association | 

Su Ke) , 

of Individuals ! 

Fraud in Offer and Sale of Securities 
MO pelessSye shh gigas co Bids and. Purchases. during Distribution te 
Leb ui NYS ae a cakes TES. Ofer” ‘Sale and’ Delivery’ of Unregistered” Se Es 
Securities 


| 
Failure to Comply with Records. | Requirenents 


Where erietenns broker-dealer, which was underwriter with 
respect to offering of securities by issuer pursuant to 
‘claimed Regulation A exemption from registration require-— 
-ments of Securities Act of 1933, participated in transfer 
of securities to designees of controlling person of issuer 
at offering price with view to subsequent repurchase and 
distribution following reported completion of offering 
and at prices in excess of stated offering price; bid for 
and purchased such securities during distribution: 
offered, sold and delivered unregistered ‘securities which 
had been issued in exchange for corporate assets of and 
shares of stockholders in other companies; and failed to 
record certain transactions on its books and records, held, 


[4855] Rema JA 64 

conduct constituted willful violations of anti-fraud, anti- 
manipulation, registration, and record-keeping provisions 
of securities acts, and it is in public interest to revoke 
broker-dealer's registration, expel it from membership in 
registered securities association, bar broker-dealer's 
principal who actively participated in all its violations 


from association with any broker-dealer, and suspend bo 
$ certain of the salesmen who participated in violations of i 
registration provisions-from such essocterton- 


Participation by salesman for another broker-dealer ‘firm 
in distribution of unregistered shares issued in exchange ee 
for corporate assets, held, willful violation of regis- 

tration provisions of Securities Act of 1933 since sales- 


. man failed to make adequate inquiries concerning sellers “ 
and source of their shares, and it zs; in ‘public interest a 
to censure him. 


Practice and Procedure 
Contention by registered broker-dealer and associated 
persons that they were denied due process because of Com- 
mission staff's retention of registrant's books and 
records which assertedly prevented preparation of adequate 
defense, rejected, where books and records were made 
available to them for examination and they had use of 
charts prepared by staff on basis of such records. 
Contention by securities salesman for another broker- 
dealer that he was prejudiced by refusal to sever pro- 
ceedings as to him because of substantial evidence 
adduced on fraud charges against other respondents in 
which he was not involved, rejected, since proceedings 
involved common questions of law and fact, hearing 
examiner was legally trained and judicially oriented, 
and his findings were reviewed by Commission. 


APPEARANCES: 


- 


Alexander J. Brom, Jr., William R. Schief, and Michael J, 
of the Washington Regional Office of the Commission, for che 
Division of Trading and Markets. 


Joseph S. Schuchert, Jr., of Schuchert, Schuchert & Sheerer, 
for Strathmore Securities, Inc., Auldus H. Turner, Jr., Ronald D. 
Turner and T. Theodore Turner. 

Theodore B, Henium, EO se. 


Balch H, Demler, Gilbert J, Helwig and Harry H, Weil, of Reed, 
Smith, Shaw & eet formstchaet R. lente 


Following extensive eartnas in these proceedings eraaane to 
Sections 15(b) and 15A of the Securities Exchange Act of 1934 3 
("Exchange Act"), ‘the hearing examiner filed an initial decision in 

* which he concluded, among other things, that the registration as:a 
broker and: dealer of Strathmore Securities, Inc. ("registrant"); should. 
‘be revoked and that it should be expelled from Segeanionek in the 
National Association of Securities Dealers, Inc. ("NASD"); 


that Auldus 
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H. Turner, Jr., who was vice-president. of registrant, should be barred 
from association with any broker or dealer; that Ronald D. Turner and 
T. Theodore Turner, salesmen of registrant, should be suspended from - 
such association for twelve months; and that Theodore B. Henjum, a 
salesman of registrant, and Michael R. Ventura, a salesman of another 
broker-dealer, should be suspended from such association for thirty 
‘days. ]/ We granted petitions for review filed by these respondents, 
briefs were filed by them and by our Division of Trading end Markets 
("Division"), and we heard oral argument. 2/ On the basis of an inde- 
pendent review of the record and for the reasons set forth herein and 
in the initial decision, we make the following Seo 


fa ut & Stock Pursua _to Clai R ation 
: ., A_Exemption - eae anes : ys 


On. January 22, 1960, registrant became the underwriter with re- 
spect to a public offering by L. F. Popell Co.,'Inc. ("Popell Co.") of 
100,000 shares of stock at $3 per share, which had commenced on . 
December 21, 1959, pursuant to a claimed exemption under Regulation A 
from the registration requirements of the Securities Act. On March 10, 
1960, Popell Co. filed a report of sales which stated that the offering 
had been completed on. January 29, 1960 and that all the shares in the 
offering had been sold. However, we find that the distribution con- 
tinued at least until September 1960, with ee ee made at eae 
in excess of the $3 offering price. : : 

ARES SE Beo! Popell;: president’ of Popell Coz, arranged for the sale in| 

February 1960 of 18,500 shares at-the offering price to the accounts of 
ten individuals designated by him who were relatives, friends or ac- 
quaintances, or employees or former employees of Popell Co. This was 
apparently done in order to effect the disposition of additional shares 
of the offering, which had in fact been unsuccessful, without Popell's 
being openly involved in the transactions because of his control status 
in the issuer andthe registration requirements of the Securities Act. 
Transfers of 8,500 of those shares to six of the designees were effected 
through registrant. None of these six designees previously had an 
account with registrant or communicated with registrant to open accounts 
or order the purchase or subsequent sale of these shares. Two designees 
gave registrant a 90-day option to purchase the shares at 3%. Payments 
for the shares allocated to five of these designees were made by checks 
that did not bear their names, and registrant dia not send. stock 


| \J/ Other: respondents; Ethel I. Weber, SO SR " 
of Blair F. Claybaugh & Company, then a registered broker-dealer, ana 
Louis A. Moore, Alan J. Davis and Hugh M. C 2 who were salesmen 
for that firm, were suspended from association with any broker or 
‘@ealer for various periods pursuant to the initial decision on the 
“basis of their failure to petition for review. The examiner's de- 
cision also became final as to another Claybaugh salesman, as to whom 
the examiner imposed no sanction. The firm's yo asa 
_broker-dealer was revoked in other proceeding I 
' Securities Exchange Act Release No. 7158 (October 18, -1963) . 


2/ On October 13, 1967, we determined that it was not necessary. or 
appropriate in the public interest to impose any sanction upon Henjum 
and discontinued the proceedings as to him. However, we immentos 
~ that formal findings and an opinion with respect to him as well as 
.the other respondents would follow in due coarse 


2 
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certificates to two of them. The remaining 10,000 shares were trans- 
ferred to two of the same designees and to the other four designees 
through a selling group member. None of these persons paid for the 
shares, payment being arranged by Leo Popell or other Popell Co. 
personnel. Between February 26 and September 26, 1960, Leo Popell 
qaused the sale to registrant from the accounts of the ten designees 
of a total of 16,500 shares at prices ranging from 3 to 4-5/8, 3/ and 
mn early February and September 1960, registrant sold those 
shares to customers and dealers at prices ranging from 3-3/8 to 6. 


Registrant anda” Turner knew or under the circumstances should 
. have known that the ten designees were not the actual purchasers and 
that a substantial portion of the Regulation A offering was trans- 
ferred to them at the offering price with a view to its subsequent 
repurchase by registrant and distribution to the public. 4/ These re- 
spondents therefore must have been aware that the distribution was not 
completed on January 29 but continued until the resale to the public 
of the repurchased shares. As stated in Lewisohn Copper Corp., 5/ a 
Gistribution of securities comprises "the entire process by which in 
the course of a public offering the block of securities is dispersed 
and ultimately comes to rest in the hands of the investing public." 

By virtue of the distribution of the Popell shares after the purported 
completion date of the offering and at prices in excess of the stated 
offering price, no regulation A exemption was available for the public 
offering of such stock, and since no registration statement had been 
filed or was in effect with respect to that stock registrant and A. 
Turner in the offer, sale and delivery of such stock willfully violated 
Sections 5(a) and 5(c) of the Securities Act. 


In addition, registrant did not disclose, at least to those 
customers who testified, 6/ the plan of distribution with respect to the 
- portion of the offering represented by the shares transferred to the 
ten designees of Leo Popell and repurchased and distributed by regis- 
trant, 7/ Moreover, during its distribution of those shares, registrant 
purchased at least 35,000 shares from customers and dealers and, be- 
ginning in March 1960, entered bids for the stock on a daily basis in 


3/ Of the total of 16 purchases by registrant from the ten record owners, 
six were effected at prices substantially lower than its contempo- 
raneous bids in the sheets published by the National Quotation Bureau, 
Inc., or the prices paid by registrant for purchases of such stock 
from others. Registrant sent the payments for its purchases from 
seven of the ten designees to various eat Co. officials rather 
than to the designees. 


4/ C£. Atlantic Equities Compa, Securities Siee Act Release No. 
8118, pp. 7-8 (July ll, 1967); Sidney Tager, Securities Exchange Act 
ee No. ‘7368, p. 5 (July 14, 1964), aff'd 344 F.2d 5 < A. ae 
1965). 


S/ 38 S.E.C. 226, 234 (1958). 


6/ In addition to the shares of the offering transferred to the Popell 
designees, registrant sold 60,140. shares between February 1 and 10, 
1960, directly to customers at the stated offering price and to 
broker-dealers at that price less a discount. 


 '9/ See R, A, Holman & Co,, Inc., Securities Exchange Act Release No. 
77170, pp. 4-5 (December 15, 1965), aff'd 366 F.2d 446 (C.A. 2, 1966) , 
cert. denied, ___U.S. (December 4, 1967). 
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the National Quotation Bureau sheets. Such bids and purchases in the 
course of a distribution are expressly proscribed by the anti-manipula- 
tion provisions of Rule 10b-6 under the Exchange Act. 8/ By such con- 
duct, registrant, together with or aided and abetted by A. Turner, will- 
fully violated anti-fraud provisions of Section 17(a) of the Securities 
Act of 1933 and Sections 10(b) and 15(c) (1) of the Exchange Act and 
Rules 17 CFR 240.10b-5, 10b-6 and 15cl-2 thereunder. 


2. Distribution of Stock issued in Exchange for 
Corporate Assets © sa eases 


On November 15, 1960, Popell Co. issued 28,600 shares of its 
stock to Perma Cement Products of America, Inc. ("Perma") in exchange 
for the latter's assets, pursuant to an agreement approved by Perma's 
19 stockholders. Of those shares, 10,306 shares were distributed by 
Perma to nine of its stockholders, 8,294 shares, which were allocated 
to A. Turner for his assistance in arranging the exchange, were issued 
to Perma's vice-president as Turner's nominee, and the remaining 10,000 
shares were placed in escrow with Popell Co. counsel against any un- 
known liabilities of Perma. In the offer and sale of such shares, as 
described below, ‘registrant, A. Turner, R. Turner, T. Turner, Henjun, 
and Ventura willfully violated Sections 5(a) and 5(c) of the Securities 
: . . Although Perma's shareholders,..at Popell Co.'s request, had 

agreed to hold the Popell Co. shares for inve t, sales of such 


ON Sghares commenced-almost immediately and continued into 1962. Charles... 


_, registrant's sale 


N. Caputo, Perma's president and an attorney, testified that a number 
of Perma's stockholders asked him to sell their Popell Co. shares, and 
that A. Turner or Charles E. Klein, then president of registrant, in- 
formed him that registrant would not handle such sales but offered the 
use of registrant's salesmen to find purchasers. It was agreed that 
such salesmen would sell the stock for investment at a price somewhat 
lower than the market price, and that Caputo would open a bank account 
as trustee to receive payments for the stock and disburse them to the 
_ Perma stockholders. Purchasers were to sign an investment letter, 
which was drafted by Caputo and counsel for Popell Co., stating that 
the stock would not be “transferred or recorded for at least one year." 


~ Pursuant to these arrangements, 2,800 shares of the 10,306-share 
. :block::were, sold .to.eight.customers, between December 1. and 9,,1960, by 
regi smen, including T. Turner (1,200 shares to three oo oa 
customers) ‘and R2 Turner (500 shares to two customers), and by’Al 9° §))%. 
Turner. Of the 8,294 shares beneficially owned by A. Turner, 1,100 
shares were sold between December 1960 and February 1961 to five 
customers, including two of the eight customers previously mentioned, . 
by registrant's salesmen, including T. and R. Turner and Henjum (each. 
of whom sold 100 shares to a customer), with the payments being made ~ 
first to the Caputo trustee account and, beginning in January 1961, to 
the account of Harvey E. Schauffler, Jr., an attorney, who succeeded 
Caputo as. trustee. 9/ An additional 3,000 shares out of the two blocks 
.of 10,306 shares and 8,294 shares were sold in December 1960 and 
January 1961 by salesmen for another broker-dealer to whom A. Turner. 
allotted such shares. Between September 26, 1961, when the 10,000 
escrowed shares were released, and January 25, 1962, sales of 2,500 


8/ Ibid., at p. 5 of cited Release. a 
9/ Schauffler testified that his trustee account was opened with a de- 
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shares of such stock were effected to six customers including a previous 
purchaser, by registrant's salesmen, including R. Turner who sold 500 
shares to one customer. The proceeds of these sales were similarly paid 
into the trustee accounts. 


Although, according to Caputo, A. Turner or Klein had stated 
,that registrant would not itself handle the sale of any Popell stock 
"for the Perma shareholders, it in fact did effect sales of a total of 
8,590 shares without using the trustee accounts. Thus, between March 
and October 1961 registrant sold 3,030 shares of the 10,306 shares 
initially distributed to Perma shareholders, between September 1961 and 
April 1962 sold 3,194 shares of the block beneficially owned by A. 
Turner, and by January 25, 1962, sold 2,366 shares of the escrowed 
stock. The purchasers included at least nine individuals, one of whom 
had made a previous purchase from a Perma stockholder, and two broker- 
dealers. T. Turner was responsible for the sale of 1,750 shares to two 
customers. 


Registrant and the Turners contend that the sales of Popell Co. 
stock by the Perma stockholders were exempt from registration pursuant 
to Section 4(1) of the Securities Act as “transactions by any person 
other than an issuer, underwriter, or dealer." We do not agree. Al- 
though under Securities Act Rule 17 CFR 230.133 the exchange of Popell 
Co. stock for the assets of Perma did not constitute a sale of such 
stock with respect to Perma's stockholders for purposes of the regis- 
tration provisions of the Act, any control person of Perma who acquired 
such stock with a view to distribution is deemed to be an underwriter 
under the Rule. Caputo, who held about 30% of Perma stock, was clearly 
a control person of Perma. Respondents assert that he sold the bulk of 
the 5,577 Popell Co. shares received by him in the exchange’ in unsolic- 
ited brokers' transactions, and therefore he would not be deemed to be 
an underwriter nor to have engaged in a distribution under paragraphs 
(a) and (e) of the Rule because the stock sold by him within a period 
of six.months did not exceed 1% of the stock outstanding. 10/ In fact, 
1,500 of Caputo's shares were sold by registrant prior to October 23, 
1961, and since registrant's offers in the sheets during this period 
constituted solicitations of orders to buy, ]]/ the exception in Rule 
133 would not cover such sales. In any event, registrant admitted that 
its sales of 1,000 of such shares were solicited. 


Moreover, the record supports the finding of the hearing examiner 
that all the Perma stockholders were members of a control group of Perma 
dominated by Caputo, and it is clear that the sales by such group (even 
assuming they were effected in unsolicited brokerage transactions) ex- 
ceeded 1%. Perma was a small corporation and most of its 19 stock- 
holders were united by family, personal or business ties and acted in 
concert with or acquiesced in the actions of Caputo as their leader. 
Although, as previously mentioned, they had agreed to hold the Popell 
Co. stock for investment, most of the Perma stockholders who partici- 
pated in the initial allocation of Popell Co. shares arranged with 
Caputo, shortly after the exchange, for the sale of such stock, and 
thereafter a number of the Perma stockholders, including those whose 
stock was held in escrow, sold their shares directly through regis- 
trant or through the Schauffler trustee account. 


10/ Popell Co. had outstanding a total of approximately 300,000 shares 
@uring the period in question. 


11/ Securities Act Release No. 4818, p. 4 (January 21, 1966). 


7S 
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We reject respondents' contention that the Perma control group 
did not acquire the Popell Co. stock with a view to distribution anc 
therefore was not an underwriter within the meaning of Rule 133. Re- 
spondents assert that sales by the group did not constitute a public 
offering because they were limited to about 20 persons and those 
persons were stockholders of Popell Co. with access to information 
about the issuer, in most instances executed investment letters, and 
held the shares for a long period before reselling them. Respondents, 
who have the burden of proving the availability of an exemption, 12/ 
have not established that there were only 20 purchasers, or that there 
were no additional offerees who did not effect purchases. Indeed, on 
this record, there is a basis for inferring that there were considerably 
more than 20 purchasers and offerees. As we have seen, a substantial 
number of shares’ were sold within a year to broker-dealers, and re- 
spondents have not asserted that such broker-dealers did not purchase 
for distribution. Nor have respondents established that sales, as well 
as offers, were confined to Popell Co. stockholders by the broker- 
dealers to whom registrant effected sales. In any event, the number 
of persons to whom shares are offered is not determinative of the 
question whether a distribution or public offering is involved, and 
respondents have not shown that those offerees who were stockholders 
of Popell Co. had such a special relationship to it; as to “have access 
to the same kind of information” that registration would disclose. ]3/ 


‘Moreover,’ investment letters signed by purchasers are “necessarily : 
-.self-serving and not SSeS as to their actual intent. ]4/ As we | 


stated in Elliott & Company: 


"The basic See of Se eee under) the 
Securities Act may not be frustrated by the technique 
of mechanically obtaining so-called investment intent 
letters from. . . purchasers." 


Indeed, “a limitation upon resale for a stated Saribe of time," in 
this case one year, “would tend to raise a question as to original in- 
tent.” 16/ And it is not claimed that investment letters were signed 


12/ S.E.C, v. 2 soon Suring Comeny, 346 U.S. 119 (1953). See also 

Inc., Securities Exchange Act Release No. 7386, 

p. 3 (august 11, 1964); Gilligan, Will & Co. —— LAS 267 F.2d 
461 pena 1959) ',. cert. \denied:361' U.S. 896. = 


> supra, 346 U. s. “at. 125-6: ‘See - 


aiso $.E.c. v= Suibean Gold Mines Go., $5 F.2d 696, 702 (C.A, 9, 
1938); Robinette & Co., Inca, supra. : 


14 oe Act Sees = 4552 (November 6, 1962) - See also U.S. 
i 247 F. SUPP. 481, 489-90 (D. Md., 
1965), aff'd 376 = 2d = (C.A. 4, “1967) . 


15/ 38 S.E.C. 381, 385 (1958). 


“16/ Securities Act Release No. 4552 (November 6, 1962). 
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by the broker-dealers to whom Popeit Co. ——— was sore by regis- 
trant. 17/ . 


We also reject the contention of R. andi?. Turner that any vio- y 
lations of Section 5 by them were not willful. They assert that they \ 
were unaware of any wrongdoing, were subject to the direction of their 
superiors andvere told they could make private placements, and knew hs 


that Caputo and Schauffler were attorneys who were responsible for the 
receipt and disbursement of funds and for the preparation of the in- 


vestment letters. However, salesmen, no less than broker-dealers, ® 
should be aware of the requirements necessary to establish an exemption 
from the registration requirements of the Securities Act, and they \* 
-- Should be reasonably certain such an exemption is available, particular- - 
ly in circumstances where their activities depart from normal business 
practices as the Turners’ activity did. The distribution of the \s 
Popell Co. stock outside of the normal channels used by registrant; ie 
the one-year limitation in the investment letters; and the number of 1 
persons to whom they offered Popell Co., stock all should have caused ¥ 
these salesmen to question the availability of an exemption from the ‘ 
registration provisions of the Securities Act. Their customers, although i 
stockholders of Popell Co., were entitled to the protection of regis-— 


tration, and the right to such protection was not nullified by the 
signing of the investment letters. Nor would the a arte DY 
oe omen a Sarit of willfulness. 18/ 


“As to Venture! the record shows that he had known Caputo, who 
had an account with his employer, for a long time, and that in late 
1960 Caputo asked him to make a private placement of Popell Co. stock > 
for a client. Caputo could not recall informing Ventura at -that time 
why the stock could not be freely traded. Ventura did not produce a 
buyer. In April 1961, at Caputo's request, Ventura sold 900 shares of w 
Popell Co. stock for Caputo's account. Caputo testified that he indi- 
cated to Ventura at that time that the stock was freely tradeable. In 
August 1962, Ventura sold two additional shares for Caputo's account 
at his: request, and Caputo suggested that Ventura call two of Caputo's 
clients who also wished to sell Popell Co. stock. Ventura obtained 
information from those persons as to their employment and sold a total’ 
of 246 shares for them. One of them, for whom Ventura sold 207 shares, 
held those shares as a nominee of Caputo. The record does not show 
whether the shares of ‘the other client were part of the shares issued © 


17/ No exemption from registration was available, as respondents 
further contend, under Section 4(2) of the Securities Act which 
relates to "transactions by an issuer not involving any public 
offering,” since those shareholders obviously were not issuers. 

- Our. conclusion above that those persons were underwriters because 

_ . they acquired the Popell Co. stock with a view to distribution has 
disposed of the question of the availability of an exemption under 
Section 4(1) which is the only section that is applicable- 


18/ Cf. Morris J. Reiter, 41 S.E.C. 137, 141 (1962); The Whitehall 
ae 38 S.E.C. 259, 270 (1958); Cornelis De Vroedt, 38 
S.E.C. 176, 180 (1958). See Tager v. S.E.C., 344 F.2d 5, 8 (C.A. 
2, 1965): “It has been uniformly held that ‘willfully' in this 
context means intentionally committing the act which constitutes 
the violation. There is no requirement that the actor also be 
aware that he is violating one of the Rules or Acts." 


* 
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to him as a result of the exchange of Popell Co. menen for Perma's 
assets. In September 1962, Ventura sold 45 shares for Caputo, and at 
his order, 1,243 shares for two other clients, after Ventura ascer-— 
tained the nature of the employment of one and of the husband of the 
other. Of the 1,180 shares sold for one of these clients, 1,122 
shares were beneficially owned by Caputo. ]19/ Altogether, between 
April 1961 and September 1962, Ventura sold 2,436 shares of unregis- 


“ tered Popell Co. stock for Caputo and his crtents- 
P Ventura contends.that the sales by him, which were handled by 
my the trader in the firm with which he was associated, were exempt from 


registration under Section 4(4) of the Securities Act as broker's 
transactions executed upon purchasers' unsolicited orders. In our 
opinion, Ventura has not sustained his burden of establishing the 
availability of such exemption. His testimony that he gave the sell 
’ orders to the trader does not negate the possibility that customers' 
orders were solicited. But even assuming that the’ purchases were not 
solicited, the circumstances were such as to alert Ventura to make 
further inquiry as to the source of the shares. 20/ 


4 Ventura argues that his investigation was aecuste under the 

Ng circumstances then known to him. He asserts that he did not know that 
Caputo beneficially owned 1,329 of the shares sold for two clients, 

y ‘that there was no reason for further inquiry because of the small size 


.of the transactions and the recommendations of the sellers by Caputo 
whom he knew to be a reputable attorney, and that the nature of the 
a employment of Caputo's clients made it highly ee that any of 
them was a control person of Popell Co. x 
y A salesman is required, however, to make certern basic inquiries 
concerning the sellers and the source of their stock when he is asked by 
unknown persons to sell substantial amounts of little known securities. 
Ventura did not know two of the clients and had never done business 
with the other two and was acquainted with one or both of them only on 
a casual social basis. The transactions were not 11. Ventura's 
first transaction for Caputo amounted to about $6,650, and his trans- 
¥ actions for two of Caputo's clients to about $3,400 and $22,800, re- 
4 spectively. Caputo's inquiry of Ventura in late 1960 concerning a 
private placement of Popell Co. shares should have indicated that 
Caputo believed registration to be required for such shares unless a 
4 private offering exemption were available. He did not question Caputo 
or use his employer's facilities to determine whether his sales were 
>. part of a larger distribution. The account cards prepared by Ventura 
for two of the clients listed as their telephone’ number what he recog- 
nized ‘to be Caputo"'s office telephone number and Ventura caused most of 
the checks and confirmations to be sent to Caputo's office. Although he 


~ 
19/ Caputo testified that the purpose of the nominee arrangements was 
“personal,” and he was not asked to elaborate. | 


2e/ Cf. Rule 17 CFR 230.154, which defines "brokers" transactions” in 
Section 4(4) of the Securities Act to include transactions by a 
¢ broker in behalf of a controlling person of the issuer, where, 
among other things, “the broker is not aware of circumstances indi- 
i cating that his principal is an underwriter in respect of the 
securities or that the transactions are part of! a distribution of 
securities on behalf of his principal." See Securities Act Release 
No. 4818 (January 21, 1966). 
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"looked" at Popell Co. advertising materials which his employer had on 
file, he did not attempt to ascertain whether a registration statement 


was in effect with respect to the stock, Gid not inquire as to the. an 

source of his principals' stock, and remained ignorant of the Popell 4- 

Co.'s acquisition of Perma. We consider that the on he did make 

were eee deficient. 2]/ ¥ 
ros 


Ventura asserts that further inquiry would have been fruitless. 
We disagree, although we need not speculate as to what reasonable in- om 
quiry would have disclosed where no such inquiry is made. Ventura ad- 
mits that additional questioning might have revealed Caputo's nominee ; 
arrangements, but discounts their significance. More diligence should “ 
have disclosed the acquisition of Perma, Caputo's position in that com- 


pany, and the eer commencement of the distribution by the Perma r 

stockholders. ay 
Ventura contends that additional inquiry would merely have indi- at 

cated the propriety of the transactions, arguing that the former Perma \ 

stockholders did not constitute a control group of Perma, and that under 

Rule 133 neither Caputo nor any other Perma stockholders assumed to be ~ 


control persons would be deemed to be. underwriters because assertedly 
they sold their Popell Co. stock in unsolicited brokers' transactions 
and the amount sold by each such stockholder within a period of six ew 
months did not exceed 1% of the stock outstanding. We have already 
found that Caputo sold at least 1,500 shares through solicited broker's 
transactions, and that the Perma stockholders were members of a control r 
group whose sales exceeded 1% of the outstanding stock. But Ventura 
further asserts that Rule 133, in defining an underwriter, applies only 
to “any person" who controls the constituent corporation, 2 and that the 
first intimation that a control group of a constituent company might be 
deemed an underwriter and its sales lumped together for purposes of the 
1% test in Rule 133, appeared in a Commission Release issued on’ February 
17, 1964, 22/ long after Ventura's last transaction: The group concept, 
however, is not new, having previously been applied in a court decision 
which involved that Rule. In 1959, the Court of Appeals for the Second 
Circuit expressly held that Rule 133 does not provide an exemption for 
a subsequent sale of unregistered stock by a control group of the ra 
constituent company. 23/ Moreover, we held in 1950 that a number of 
stockholders who distributed shares of the issuer through broker-dealers " 
were members of a cohesive group in control of the issuer, and therefore » 
were “issuers” within the meaning of Section 2(11) of the Securities Act, 

even though the term "issuer" is defined to include "any person” con- ~ 
trolling the issuer. 24/ 


4 « $ ¥ 


; In view of Ventura's failure to make eee inquiry despite ’ 
the various factors which should have alerted him to the need for such 
inquiry, 25/ we conclude that his violations were willful. Ventura's - 


21/ see See Century Securities Company, Securities Exchange Act Release No. 
s Pe 


22/ societies Act Release No. 4669. (superseded by No. 4818 (January 21, 


= S.E.C. v. Culpepper, 270 F.2d 241, 247-8 (C.A. 2, 1959). 
24/ The S. T. Jackson .& Commany, Inc., 36 S.E.C. 631 (1950). 


Cc. v. Cul 270 F.2d at 250-1; S-E.C. v. Mono- 
25/ KesreardeCo + seplidated Waning Company 167 F. Supp. 248-261 (D- Uteh, 
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=A 
contention that even if he were negligent, it would not constitute will- 
fulness and that gross negligence must be shown is rejected. We hold 
that careless disregard of his responsibilities as a securities sales-— 
man was enough. 26/ : iS ae 


x mig 25 « eeparie: of Stock Issued in Ex nge for re of 


Stockholders in Another Corporation 


Similar willful violations of Sections 5(a) and 5(c) of the 

Securities Act were committed by registrant, A. Turner, R. Turner and 
T. Turner following the issuance by Popell Co. on December 27, 1961 of 
50,139 shares of its stock to the stockholders of r Lake Development 
Corporation ("Manor Lake") in exchange for their s s. Klein, who was 
president of Manor Lake as well as of registrant, received 3,065 Popell 
Co. shares, A.- Turner, a director, 2,440 shares, Walter Criste, secre- 

and counsel for Manor Lake, 750 shares, and Schauffler, a princi- 
pal stockholder, 9,500 shares. An additional 10,000 shares were issued 
in Criste's name with the understanding that they would be sold through 
registrant and the proceeds used to discharge a mortgage on Manor Lake 
property. 


Sales of the Popell Co. shares commenced within a oss after 
their issuance to the Manor Lake shareholders. Registrant sold 2,000 
shares to six customers in October and November 1961 and made delivery 
by using 1,000 of A. Turner's shares and 1,000 of Klein's shares pur- 
chased from them in January 1962. It sold 1,000 Popell Co. shares to 
thirteen customers in January and February 1962 and made delivery with 
shares it purchased from Klein in March 1962. In addition, 1,440 of A. 
Turner's shares were sold by or through registrant to various customers 
and to other broker-dealers in February 1962 and thereafter. Regis- 
trant also purchased 1,000 shares of Schauffler's Popell Co. stock in 
April 1962 and used them to make delivery in sales ‘made to four persons 
during the preceding month. It purchased an additional. 2,000 shares 
from Schauffler in July and August 1962, and subseqeient?y resold them 
to various brokers. | 


In December 1961 and Sonioss 1962 pagietcent as 1,570 of 
the 10,000 shares issued in.Criste's name and sold them to various 
customers. _Its salesmen, generally using the procedures employed in 
the sale of Popell Co. shares held by the Perma shareholders through 
the. trustee bank accounts, also arranged sales of 3,800 shares of the 
same block to seven individuals. T. Turner was responsible for a sale 
of 500 shares to one customer and R. Turner for 100 shares to one. 
customer. Payments were made to the Schauffler tee account, to a 
trustee bank account which Criste had opened, and in one instance 
directly to Manor Lake's mortgagee. Further, registrant supplied a 
Claybaugh salesman with 500 of 1,500 shares in Criste's name that the 
salesman sold toa customer in February 1962. | 


No Section 4(1) exemption was available for the sales of Popell 
Co. stock by Klein, A. Turner, Criste, and Schauffler. We agree with 
the findings of the hearing examiner that these individuals constituted 
@ control group of Manor Lake and that such group acquired the Popell 
Co. shares with a view to distribution and was therefore an underwriter 
under the terms of Rule 133. Klein was the dominant figure in the group 
and, with A. Turner's assistance, was instrumental = arranging for the 


| 


26/ See Dario Rete 38 S.E.C. 110 (1957) ; Loss, 
Securities Requlation (1961 ed.), p. 1309. | 


\ 
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27/ - 
agreement with Popell Co. Criste supported Klein and executed stock | 
powers to him with respect to the 10,000 shares issued in his name but 
delivered to Klein. Schauffler occupied a strategic position by virtue 
of his ownership of 19% of Manor Lake's stock, with the remaining shares 
held by more than 200 persons, and he acquiesced in or implicitly sup- 
ported the actions of Klein and A. Turner. 


Nor was a private offering exemption under Section 4(2) available 
for the sales of the stock in Criste's name as "investment stock," '- 
which were assertedly made to only eight persons who were stockholders 
Of Popell Co. Our reasons set forth earlier for rejecting the similar 
contention with respect to the sales of Popell Co. shares by the former 
Perma stockholders need not be repeated here. Moreover, as in the case 
of the Perma exchange, Popell Co. shares were sold to undisclosed 
customers by registrant. The contention of R. and T. Turner that their 
sales of shares issued in Criste's name did not constitute willful 
violations is rejected for the reasons discussed in connection with 
their sales on behalf of the former Perma stockholders. 


Failure to Maintain Books and Records 


Registrant, aided and abetted by A. Turner, willfully violated 
the record-keeping requirements of Section 17(a) of the Exchange Act 
and Rule 17 CPR 240.17a-3 thereunder in that it failed to record its 
transactions in the Popell Co. stock received by Perma and Manor Lake - 
‘stockholders and effected through the Caputo, Schauffler, and Criste | 
trustee bank accounts, as described earlier in this opinion. 


Registrant and A. Turner assert that they did not suggest the 
opening of the trustee accounts, that such accounts are merely-a Ott se 
conventional tool used by attorneys to assure the proper handling of 
transactions, and that registrant did not act as principal or agent in. 
any Of those transactions and received no compensation in connection : 
with them. However, most of the sales were negotiated by registrant's - 
salesmen, including R. and T. Turner and Henjum, who solicited customers 
after receiving detailed instructions from A. Turner and used registrant's 
office facilities in effecting sales. A. Turner personally solicited: : 
customers and effected sales. As previously mentioned, 10,000 .shares =» - 
were issued in Criste*s name with the understanding that they would-be: : 
sold to or through registrant, and the Criste as well as the Schauffler: 
trustee account was used with respect to a substantial portion of those- 
shares. - : : Esch sper eee 


Moreover, disbursements at least from the Schauffler and -Criste 
trustee accounts were controlled by Klein or A. Turner. When Schauffler 


tinued to dominate Manor Lake's affairs until shareholder approval 
of the acquisition. ; LP tyskos ALE 


registrant. ; nvr ac? VEE 

29/ Schauffler had deposited a $5,000 check drawn by registrant: onthe 
preceding day. The record does not disclose the source of those 
funds. 
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executed a check for $10,000 to Klein and one in the same amount to A. 
Turner. While Klein and A. Turner executed notes providing for repayment 
in 36 and 42 months, respectively, such long-term loans were inconsistent 
with the stated purpose of the trustee account. 30/ Schauffler also 
forwarded $6,000 to a broker-dealer in March 1962 in satisfaction ofa 
personal obligation of A. Turner. 31/ | 


The hearing examiner found that the Sransect tons effected in the 
trustee accounts by registrant's salesmen and A. Turner were in fact 
registrant's transactions. We find that, at the least, the handling of 
the transactions was under the control of registrant and its principals, 
and those transactions should have been recorded on registrant's books. 


Other Matters | 


Registrant and the Turners contend that they were denied due pro- 
cess .by our staff's allegedly wrongful retention of their books and 
records. On February 19, 1964, registrant transferred certain records 
reflecting its transactions in Popell Co. stock to a staff investigator 
who executed a receipt promising their return within thirty days. Our 
staff was unable to complete its examination within such period, and 
registrant's counsel advised it that return of the books was not then 
required. On May 21, 1964, registrant turned over other books and 
records to the staff and a similar receipt was executed undertaking to 
return them within Sosrey, days. ; | 


Upon che request.of A. eae ehoshad been subpoenaed to testify 
in the investigation, . that examination of the records be permitted. they. — 


‘“~ were made available ata federal building. from: September 27 to October 16... _. 


without restriction to normal working hours. 32/ Registrant's representa- 
tives examined the records under this arrangement for a total of less 
than eleven hours and did not request an extension. Registrant's books 
and records were subpoenaed by the staff in November 1964 and these 
proceedings were instituted in January 1965. | 


These respondents assert that our staff's retention of registrant's 
records impeded their ability to ascertain and investigate sources of 
relevant information as well as to check the details of particular trans- 
actions. -They further assert ‘that making the records available at the 
federal building for three weeks was inadequate because their examination 
was hindered by the presence of staff personnel and — an investiga-— 
tor employed by registrant: was taken ate 


We recognize that a Eenonaes urate = be. pingeces from. preparing. 


“sam adequate defense by staff denial of access. to. their records:.and that... ... 


“our staff"must'return® exacts records "after: @ reasonable: time taking into ~~. 


30/ No effort to collect ‘the ostensible loan to Klein, which was overdue, 
had been made at the time Schauffler testified in February 1965. 
Schauffler stated that because of these proceedings and out of con- 
sideration for Klein's widow, Caputo had decided not to take immedi- 
ate action. Repayment of the purported loan to A, Turner was not yet 
due at the ime: 

31/ Schauffler testified that he regarded this payment as a loan to A. 
Turner and it appears that the trustee account — reimbursed in 
September 1962. 


32/ The Division disputes respondents claim that they had previously 
orally requested return of the records. 
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account the purposes for which they were produced. 33/ While the staff's 
retention of respondents' books for the period involved here does raise a 
question whether the period of retention was reasonable, no showing of 
prejucice to respondents has been made. 34/ Respondents had ample oppor- 
tunity to examine the books and records in the federal building. The 
Division states that the employee who had custody of the books had been 
instructed to absent himself when registrant's representatives were pre- 
sent and respondents have cited no specific instance of interference by 
him. If other circumstances prevented respondents from taking full 
advantage of the arrangement, they could have requested an extension and 
no explanation of their failure to do so has been offered. 


In addition, respondents had further opportunities to examine 
their records during the hearings. The hearings were recessed for a 
total of 120 calendar days. The hearing examiner, although denying 
respondents! motions for an extended recess and sole possession of regis- 
trant's records, advised them that he would adjourn the hearings for any 
period reasonably necessary for the preparation of their defense and not 
merely, as they assert, to prepare for cross-examination. Despite this 
offer, respondents introduced no evidence after the Division had completed 
its case, claiming, among other things, that their ability to do so had 
been undermined by lack of access to the records. ae 


We also note that the preparation of respondents' case was facil- 
itated by the introduction in evidence of charts prepared by the staff 
tracing the sales of Popell Co. shares by the Perma and Manor Lake share- 
holders. The charts listed the record buyers and sellers and the dates, 
sale prices and volume of sales, and the accuracy of such data was 
stipulated after an agreement upon certain corrections. In view of... 
these charts and the fact that respondents necessarily were familiar | 
with the relevant transactions in which they participated, we do not. 

’ consider that respondents were prejudiced by the extended period of time 
required by the staff to prepare its case. 


Registrant and A. Turner also complain that the hearing examiner 
improperly drew the inference from A. Turner's failure to testify .con- 
cerning facts and circumstances peculiarly within his knowledge that. 
such testimony would have been adverse. He was called as a witness by 
the Division but refused to answer any questions, except those con- .. 
cerning the extent of his stock ownership in registrant and his official 
position and duties, on the ground that his answers might tend to ~ 
incriminate him. Our proceedings are civil in nature 35/ and the weight 
of authority permits an adverse inference to be drawn in such proceed- 
ings from the failure of a party to testify or even from the invocation. 


33/ C£. John Rosenblum, Inc. v. Gillespie, 187 F. Supp. 258, 260 (S.D. 
N.Y., 1960); Bendix Aviation Corporation, 58 F. Supp. 953 (S.D.\N.Y¥., 
1945). on se psa NS 


34/ See Bornn v. Page, 14 F. Supp. 767, 768 (E.D. N.¥., 1936). = 


5/ See Blaise D'Antoni & Associates, Inc. v. S.E.C., 289 F.2d 276, 277 

38/ (C.A. 5; 1961), rehearing denied, 290 F.2d 688, cert. denied, ‘368 
U. S. 899; Associated Securities Corp. v. S-E-C., 283 F.2d 773, 775 
(C.A. 10, 1960) ;Pierce v. S.E.C., 239 F.2d 160, 163 (C.A. 9, 1956); 


eee 


Pitiat > 
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of the privilege against self-incrimination. 36/ pear although the 
examiner considered that it was appropriate to draw/an adverse inference, 
he indicated that it was unnecessary to do so since, in his opinion, his 
findings were warranted without such an inference, and we have not relied 
On any such inference. 


’ Ventura contends that the refusal of the Neat ty examiner and the 
Commission to sever the proceedings as to him violated his rights under 
the due process clause and the Administrative Procedure Act. He asserts 
that the accumulation of. evidence on the charges of; conspiracy and fraud 
which were not pertinent to him probably resulted in confusing the facts 
and arguments relevant to the other respondents with those relevant to 
him. We do not agree. These proceedings involve a number of questions 
of law and fact common to the issues affecting Ventura and the other 
respondents, including the organization and operation of Perma, the 
circumstances surrounding its acquisition by Popell'Co., the subsequent 
sales. of Popell Co. stock by Perma‘ts shareholders, and the availability 
of a Section 4(1) exemption. All of those questions were subjects of 
extensive proof and argument, and separate proceedings would have been 
uneconomical. Moreover, the hearing examiner is legally trained and 
judicially oriented and his ee and SE have been reviewed 
by us. 37/ : 


Public Interest mye ee eho 3 Rees : ! 


“Wes agree with: the: easertng -examiner. that registrant's registration. 


as.a. becker Aenler shouldbe revoked, that it should Se expelled from the 


NASD, and that .A. Turner should be barred from association with any 
broker or dealer. The extensive violations we have found demonstrate 
gross indifference to the mquirements of the s sscurities laws and are 
inconsistent with the continued engagement of registrant in the securi- 
ties industry. These are not the first disciplinary proceedings against 
them. .In 1959 the NASD fined registrant for sales of securities at 
unfair prices. In April 1966, we sustained the NASD's findings of 
similar violations by registrant and A. Turner and of violations of 
Regulation T by registrant, and registrant's membership in the NASD and 
A. Turner's registration as a registered representative was suspended 
for 90 days. 3§/ And on July 1l, 1967, we suspended registrant from 


36/ &. Wigmore,’ EVIDENCE §2272. (3rd ed. 1940). See also In re Sterling 


) Harris” Pord>) Ineo; 315 P224°275, 279 (CAS 7, -1963).,: » cert.idenied, ~ 
Ss TRS: U..S.9814; Rubenstein: vy. Kleven,..150. FP... Supp., .47,. 48 (RD. Mass... 
1957);-N. Sims Organ, 40°S.E.C. 573, 577 (1961), afftd 293 P.2ad °°. 

78, 80-81 C.A. 2, 1961), cert. denied, 368 U. S. 968. 


37/ Cf. Marketlines,_ Inc., Investment Advisers Act Release No. 206, p. 8 
(January 20; 1967}, aff'd, F.2d (C.A. 2, October 3, 1967); 

J. A. Winston & Co., Inc., Securities E Exchange Act Release No. 7337, 
pp. 11-12 (June 8, 1964); Clinton Engines Corporation, 41 S.E.C. 408, 
410 (1963); See also Donnelly Garment Co. v. N.L.R-B., 123 F.2d 215, 
224 (C.A. 8, 1942): “One who is capable of ruling accurately upon 
.the admissibility of evidence is equally es of sifting it 
accurately after it has been received." 


38/ Strathmore Securities, Inc., Securities Exchange Act Release No. 
7864 (April 18, 1966), aff*d C.A.D.C., No. 20,175, January 3, 1967, 


cert. denied 387 U.S. 918. i 
| 


| 
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membership in the NASD for 90 days and named A. Turner a cause of such 
on on the basis of findings of their participation in a scheme 


to defraud in the sale of a “hot issue” and of violations of the regis- a 
tration provisions. 39/ 
e bom 
Although the violations committed by R. and T. Turner and Ventura 
ure of a serious nature, they were not found to involve fraud, and these ¥ 
are the first disciplinary proceedings against them. Moreover, the © ‘ 
record does not indicate they committed any violation in connection with 
the Regulation A offering of Popell stock, and, unlike A. Turner, they " 
were not deeply involved as participants in the other distribution of ‘ee 
Popell Co. stock. Ventura's participation in the distribution, unlike that 
of R. and T. Turner, was peripheral in nature. He was not involved in * 
sales of so-called “investment stock" through the trustee accounts and ¢ 
it does not appear that he personally solicited purchases. Under the 
circumstances, we consider it appropriate in the public interest to “ 
reduce the 12 months' suspensions of R. and T. Turner ‘to 90 days and to 
censure rather than suspend Ventura. as 
: 6 
an appropriate order will issue. 
we . . Vv 
By the Commission (Commissioners OWENS, BUDGE, and WHEAT), . * 
Chairman .COHEN and Commissioner SMITH not participating. 


- 


Orval L. DuBois 


¢ 


39/ Atlantic Equities Company, Securities Exchange Act Release No. 8118. 


¢ « 
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UNITED STATES CF AMERICA 
before the 
SECURITIES AND EXCHANGE comer SSION 
December 13, 1967 


In the Matter of 


STRATHMORE SECURITIES, INC. 
605 Park Building 
' 355 Sth Avenue 
Pittsburgh, Pennsylvania 


(8-7323) 


MICHAEL R. VENTURA 
_ 304 Wood Street 
Pittsburgh, Pennsylvania 


‘Securities. Exchange Act..of 1934 -.... 
_ Sections 15(b) and ISA 


b 4 
= 
3 
3 
3 
4 
3 
3 
3 
b 4 
4 
3 
3 
Sa 
2 
=: 


Proceedings having been instituted pursuant to Sections 15(b) and 
15A of the Securities Exchange Act of 1934 to determine, among other 
things, what if any remedial action is appropriate in the public interest 
with respect to Strathmore Securities, Inc., Auldus H. Turner, Jr., 
Theodore B. Henjum, Ronald D. Turner, T. Theodore RES and Michael R. 
Ventura; 


Hearings having been held after appropriate notice, the 
examiner having filed an initial decision, petitions for review having 
been granted, and oral argument having been heard; | 


Peo a So Se 
discontinued: 

rma we DAS LOR. 0285 eUACS Big ip Oh op) Wi. 
é “The. Couniewkons Santas nis: day. ae its: Finaings and sociation: 

on the basis of said Findings and Opinion 


IT IS ORDERED that the registration as a broker and dealer of 
Strathmore Securities, Inc. be, and it hereby is, revoked and that 
Strathmore Securities, Inc. be, and it hereby is, expelled from member-— 
ship in the National Association of Securities Dealers, Inc.; that 
Auldus H. Turner, Jr. be, and he hereby is, barred from being associated 
with any broker or dealer; that Ronald D. Turner and T. Theodore Turner 
be, and they hereby are, suspended from being associated with any 
broker or dealer for 90 days; and that Michael R. Ventura be, and he 
hereby is, censured. 

| 


Orval L. DuBois 


al ¥ 
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[Division’s Supplemental Reply Brief Following Oral 
Argument Before the Commission, dated November 18, 
1966] 


On February 19, 1964, during the investigation of these matters, 
the Commission’s Washington Regional Office (WRO) obtained: from 
Strathmore certain records relating to transactions in L. F. Popell 
Co., Inc. stock. In connection with obtaining these records the WRO 
Administrator advised respondents’ counsel? that we would require 
the records for approximately thirty (30) days and would return 
them at the end of that time. It was in this context that a WRO 
staff member signed a receipt reflecting this agreement, when he took 
possession of the books and records.? At the end of the thirty (30) 
day period the WRO staff member advised the Administrator that 
he had not been able to complete his examination.of the Strathmore 
records and was having difficulty, since many of the sales in which 
he was interested were apparently not reflected on the Strathmore 
records. The Administrator thereupon telephoned respondents’ 
counsel and advised him that we would require the records for an 
indefinite period. Respondents’ counsel agreed to the extension of 
time and stated that the records were not needed at that time. 
Further, respondents’ counsel advised the WRO Administrator that 
the president of Strathmore had died recently and that Strathmore 
was therefore “in no hurry for the books and records” at that time 
and would make other arrangements for them.* TS 


2it is significant to note that during the entire investigation of these matters 
as well as during the proceedings herein, Mr. Joseph S. Schuchert, Esquire was 
counsel for Strathmore and A. Turner. 


3 although the records obtained included Strathmore Daily Blotters, the 
original copies! of various customers’ account cards, which also reflected the__ 
transactions in Popell stock, were left at the Strathmore offices for their review 
and use. 


4See TR. 721, 730. 
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rs 
~ - No further communication with Strathmore regarding any rec- 
= ords occurred until May 21, 1964. On that date the WRO obtained 
P additional records from Strathmore relating to Popell stock transac- 
; tions, but there was no request by Strathmore for return of the rec- 
| ords obtained in February 1964. A receipt for these additional 
% _ records was prepared by Strathmore personnel and signed by a WRO 
a staff member, enumerating the records and indicating that such rec- 
* ords would be returned in 30 days. However, in view! of the earlier 
. telephone conversation between respondents’ counsel and the WRO 
¢ Administrator as described above, it was assumed that the 30 day 
-o provision was not binding on these records as well and that other 
2 arrangements would be made for their return. The reasonableness 
y _ of this assumption is supported by the fact that no request was made 
Aan | - for the return of any records during the period after May 21, 1964 
pois to September 16, 1964. ae : 
, On August 24, 1964 an administrative subpoena Duces Tecum 
7 was issued to respondent A. Turner returnable on September 2, 1964. 
Respondents’ counsel thereafter telephoned the WRO Administrator 
~ and requested a postponement of the interrogation until September 
- 16. On September 16 respondents’ counsel appeared and stated that 


he would not allow his client to testify until he had an opportunity 

to review Strathmore’s books and records. In response to Division 
counsel’s question as to how long a continuance he needed, Mr. 

Poesy eeekeetes ae Tespondents’. counsel, said70+ ta. o2e k Qty OW Haas 


AN ~‘SAminimum period of two weeks after we get pos 
session, or the joint right to utilize the records. I'm 
not asking—Mr. Turner’s record, I think, indicates 

that he has always been most cooperative with the 


7, 
See investigative transcript of testimony of September 1 , 1964, pages 
15-16; (attached hereto as “Appendix A”). : 
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Washington Regional Office and with the Commis- 
sion in general. We don’t want to do anything 
which would impair your efforts. 

Nonetheless, the minimum that we would request 
is joint access to those records.” (Emphasis added) 


There was no representation by respondents that they had been prej- 
udiced in any manner as a result of our having the records. It was 
therefore agreed on September 16, 1964 that Strathmore and the 
WRO would have “joint access”’ to the records for at least two weeks 
or whatever further time A. Turner needed to prepare himself to 
testify in the investigation. Pursuant to this agreement, all Strath- 
more records in our possession were delivered to a suite of rooms 
in the Federal Building in Pittsburgh? where they could examine and 
discuss the records out of the presence of Commission personnel. 
However, respondents and their representatives reviewed the records 
a total of ten hours during a three week period and did not ask for 
additional time to review the records.? 


On October 20, 1964 A. Turner, pursuant to the above arrange- 
ments, appeared again so that the staff might take his testimony. A. 
Turner refused to answer any questions, invoking his privilege against 
self-incrimination. Mr. Schuchert, respondents’ counsel, said: © 


“Although we are very appreciative of the agreement 
that the representatives of the Washington Regional 
Office made with us, and we do appreciate the incon- 
venience that they went to to make these records 
available, after consideration of this entire Popell 
matter, including such factors as the length of time 
that the Commission has been conducting an investi- 


8See TR. 37-40. 
See TR. 39-40. 
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gation, the complexity of the investigation, the complex- 
ity of the various transactions, after trying to piece toget- 
her not only:to Mr. Turner’s satisfaction but to the sat- 
_. isfaction of counsel, the overall picture of transactions 
_in the Popell matter, and especially in light of the fact 
that Mr. Klein is deceased and he was the administra- 
tive officer of Strathmore Securities, I have come here 
today and I have advised my client, Mr. Turner, at 
this time to refuse to answer any questions with re- 
spect to the L. F. Popell matter on the grounds that 
they may tend to incriminate him.”/2 (Emphasis 
added) 


The statements of respondents’ counsel show that the “joint 
access” arrangement had afforded. respondents the same opportunity 
to utilize the records that would have resulted had respondents been 


given sole ‘possession of them. - Further, ‘respondents did not request. - - 


additional time to review the records for the purpose of any investi- 
gation they were undertaking or for any other purpose. Also, 
respondents did not make any claim at that time that our earlier 
possession of the records or the “‘joint access” arrangement had pre- 
vented or hindered any preparation they contemplated in anticipa- 
‘tion of charges being brought against them. 


On January 7, 1965 these administrative proceedings were insti 
tuted by the Commission. On January 12, 1965 respondent A. Turner 
and. respondents’ counsel came to the-WRO to discuss these proceed- 


-s dings, ‘since they .were.to commence,on ‘February 1, 1965. -Respond-. s: )..’ 
ents requested: the return.of all Strathmore records-in the possession: 


of the WRO. The WRO denied this request since it was contemplated 
that. certain of them would be used at the hearing, but offered to 
| 


nis msg of etimony dtd Ober 2, 1964, pages 
3-4; (attached hereto as “Appendix B”). 
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make these records available to respondents under the same circum- 
stances that'they had been made available in September and October 
of 1964.// For the first time respondents’ counsel advised the staff 


that these arrangements were unsatisfactory to him. 
" * * 


The respondents further argue that the Division’s and the Hear- 
ing Examiner’s refusal .to return the books and records was addi- 
tionally unreasonable because the respondents had offered to photo- 
copy its records. In their brief, the respondents state that the Divi- 
sion rejected the idea of photostating the records at Strathmore’s 
expense and in support of that contention they cite page 735 of the 
record herein. On the contrary, the transcript reflects on page 731 
that respondents’ counsel stated that “. . .we have told the Commis- 
sion they have had these books and records and they could make 
copies of every document there and return the originals to us.” A 
long discussion ensued thereafter and the Division agreed to attempt 
to photocopy certain of these books and records (TR. 739). The 
record then plainly shows that it was not the respondents who 
offered to photocopy these records, but it was the Division and even 


that was not satisfactory to the respondents (Tr. 1088). 
* * * 


{Appendix A to Division’s Supplemental Reply Brief 
Following Oral Argument Before the Commission 
(Transcript of testimony of Aldus H. Turner, Jr., 
taken on September 16, 1964 pursuant to Commis- 
sion Subpoena)] 


p. 14 
- [MR. SCHUCHERT] 


Now I know the complexity of this case. You may not feel 
that Mr. Turner cannot give a definitive answer but I have made in. 


1ITR 43. 
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general some study of this case and I know directly or indirectly the 
efforts which have been put into the investigation in this case. And 
for that reason, I have counselled Mr. Turner and I counsel him right 
now that unless and until he has a reasonable opportunity, because 
of the recent death in his family and largely because he was not the 
person familiar with these records and the person who is familiar 
with them is deceased— But until he has a reasonable opportunity 
to review the records that are in the possession of the Securities and 
Exchange Commission with Counsel, I don’t want him testifying and 
making any statements which can later be misconstrued or can in 
any way affect him as being too vague or would contradict anything 
else that other records may show. ; 


And for that reason, I have told Mr. Turner not to testify here 
today. : 

xx *& | 
[MR. SCHIEF] : 

Now how much time would you propose, Mr. Schuchert, or do 
you request for a continuance from the time you mane ae of 


the books and records? 
[MR. SCHUCHERT] 


A minimum period of two weeks after we get possession, or the 


- joint right to utilize the records.. ’'m_not asking— Mr... Turner's rec- a golee 
“+ ord}'E think, indicates that he has always been most cooperative. with 


the Washington Regional Office and with the Commission in general. 
We don’t want to do anything which would impair your efforts. 
Nonetheless, the minimum that we would request is joint access to 
those records. | 


** * 
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[Appendix B to Division’s Supplemental Reply Brief 
Following Oral Argument Before the Commission 
(Transcript of testimony of Aldus H. Turner, Jr., 
taken on October 20, 1964 pursuant to Commission 
Subpoena)] 


p. 3 
EXAMINATION (Continued) 
By Mr. Schief: 

Q. Mr. Turner, pursuant to subpoena you appeared in this 
matter, this investigative matter on September 16, 1964, at which 
time an agreement was entered into by representatives of the Wash- 
ington Regional Office and your counsel that you would have an 
opportunity to review certain books and records of Strathmore 
Securities before you would be able to testify in these investigative 
proceedings. Is that correct? A. That’s true. 


Q. And since that time you were given the opportunity for - 
you and your counsel and any other person that you designated to 
review those books and records here in Pittsburgh: Is that correct? 
A. Yes. 


Q. Now, are you prepared to testify? 
Mr. Schuchert: Let me make a statement at this point, Mr. 
Schief. It may save us some trouble. 


Although we are very appreciative of the agreement that the 
representatives of the Washington Regional Office made with us, and 
we do appreciate the inconvenience that they went to to make these 
records available, after consideration of this entire Popell matter, 
including such factors as the length of time that the Commission has 
been conducting an investigation, the complexity of the investiga- 
tion, the complexity of the various transactions, after trying to piece 
together not only to Mr. Turner’s satisfaction but to the satisfaction 
of counsel, the overall picture of transactions in the Popell matter, 


JA 87 : 


and especially in light of the fact that Mr. Klein is deceased and he 
was the administrative officer of Strathmore Securities, I have come 
here today and I have advised my client, Mr. Turner, at this time to 
refuse to answer any questions with respect to the L. F. Popell 
matter on the grounds that they may tend to incriminate him. 

Mr. Schief: Incidentally, before I go into it, we did keep some 
sort of record of the time spent by representatives of Mr. Turner and 
Strathmore Securities, and it shows that you did spend some time 
during the period beginning September 28th, 1964 and September 
29th, an hour or so each day, and then again on October|5th, October 
6th, and some other hours were spent on various other days up to and 
including last week, which was the week of October 12th. 


Is that correct? | 
Mr. Schuchert: That’s right. 


2 * 


